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Ghanshyam Singh Tomer & Ors.
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; sans  wess
EEy Advocate Shri Rekesh Fandey
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By Advocate Km, Sacdhana Srivastava,
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Beth L.A., Nos., 1253 & 1254 cof 1583

;common questicn of lay and fezct, hence, have

tcgether and are being cisposed of by this common

R ’
i Judgement,

Applicents.

Ty

esponcdents.,

Applicant.-

involve

been heard




: Rnnexures-14A4 tc 16

| respondents, by orcers deted 11.,4,1992 ang 1€,

2

i Both these applicstions:have been filed fur

quashino orders dated 11.4.1982 ancg 1€,7.52 whereby the

(&)

pay cf the applicante has been refixed in terme cf para
1€ of Government of Incia, Pinpistry of Fersonnel & Treining

M No, 2/1/86-Esstt. (Pay=I1) dated 31.7.1986 anc order
datecd 1.,7.1953 whereby the representations of the eppli-
cants.?or remicsion of the emcunt of recovery of ogver
bayment has been rejected anc for declering the prcovisions
cf order of 1286 providing for deductinc the amount cf
rensicn from the mimimum of the pay scale eprlicable to =
post in fixing the pay of Ex-Defence personnels empléyecd
in the establishment of the Cpto Electrcnics Factory,

Dehrydgn cs violative of Articles 14, 15 & 16 cf_ the

Constitution of India read vith article 39(d) and to
declare pay fixation uncer these ‘provisicns 2= vicl etive

of concept of tcual Fey For Equel Lork,

3. The zgpplicants in both the C.As h.ve retired
from Defence Services es Lompostant Clerks on different .

dates, The yere appointed as lLower Divisiorel Clerks in

w

[

the pey ccele of ki, 550-1500/- in Cpto Electronics Factory
Cehracun on their succescsfully peassing the selection tect

held fior that purpose, Their appointment lett

IS areg
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n C.A. No. 1253/93 ancd Annexure=2 in

[

-

r

. U.A. No. 125&/93: Ffter their asppointmert, the propossl
. for fixing the pay of each of the spplicants was forwardecd
. to respondent Nof 6, the Chief Controller of Accounts
:iractcry, Calcutta, The pay of the applicants yas fixed

rat different steges in the scele. of k. 850=1500/~. The

it

2,

\0

~J

t Annexures-3A & 3b respectively refixed the pay cof the

applicents in terms of pare 16 of the Lovernment of

India Ministry of Ferscnnel, Fublic Grievance & Fension
Y )

§

(Cerartment of Fersonnel & Training) CF Ao, 3/1/66-[estt,
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{in fixing the pay by esrlier order.
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\Pay~-11) dateu 3
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86, he & result of the refixation,

o7
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he pay of the applicents hes peen substentielly recucec

s the same has been fixed below the basic minimum of the

m

i)

scale admicssible tc the peost.” It 1s stcted that pay
fixaticn is & quesi jucicisl act anc the psy once fixec,
cannot bte legally reduced

vithout notice cr opoortunity of heering to the applicant.,

¢ The respondents heve coniested the applic =tion

anc stztecd that the applicents vere originelly serving

in the Armed Feorces. After retirement, they have teen
civen empleyrent under the prouisicné of Ex-Servicemen
‘{(Re-employment in Central Civil Services and fosts, Ffules
1872, £Ln their re-empleoyment, the fixation of pay is
required to be done bty the lentrel Civil Services (Fixetion
i re~employe§‘;ension615; orcers, 1566 (hereinafter
referrec tc as orders),- It has been averred thst initisal
fixation of pay was wrongly epprovec and thet uvhen et a
latter stage, the mistzke uss cetected, the Chief
Contruller of Accounts, Celcutte escvised the respondent

Nc. 4 to resubmit the ;ay propesel fer re-examination.,

The rey of the epplicaente wes esccorcdingly reguleted and
ifixed 2t vericus staces efter cocmputing increments for

i

i15 years of the epplicants qualifying services rendered

tin the Armed forces. The order, refixipng the pay according

to Rules it nothing,but, correcting administrative error

§

%5. > | Le have heard the rival contentions and prused
%the record, The pey of Ex-Servicemen on re-employment

is fixed according to order 4 oFaCentfaINCivii;ServiCes

(Pixation of pay of re-employed rensioners) crcers 1966

which reads as Follousf c 4/
cntd....d4/-
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FIXATION OF PAY OF RE-EMPLOYED PENSIONERS:

(a) Re-employed pensionerc shall be allouwed to
draw pay only in the prescribcd sceales cf pay
for the posts in which they ere re-employed. No
protection of the scsles of pay of_the posts held
by them pricr tc retirems=nt shall be givep,

(b)i, In 811 casce where the pension is fully icnmor:c,
the initizl ray on re-employment chell be fived
et the minimum of ths= scele of pey ~f the °
re-employed roest,

ii. In caces where the entire pensicn end pencicnary

bent:fits are not irnor** for pey fixetion, the ir:
initial pay cn re-employment shzll be fixed at
the samz s.cpe es the last pey craun tefore
retirement, I1f theie is no such stece in the

<

re-emploved post, the pay shall be fixed at the
stece below thet pey. If tn gximum cf the pay
scele in which & pensicner is e-erplr,eL ie less
than the lcct pey dreurn by him bofure retirement,
his ipitial paey shali be fixec st tie minimum

of the sccle of pey of the re-z=mployed reost.
Simil arly, if thc minimum of the scele cf pzy in
which 2 pensigner is re-em 1o ec ic miTe than the
lzst pay dreun by him b re r tirement, his ;
initisl pay shsl z at the minimum of the |
scale cf psy cf oyed pcst, Heowever, |
in gll those cece
the pensicn shell
fixec. . é

=
] o

3

(cl The re-e- r‘
as fixed und I
tc draw sefp arate
anc to retein any o
fits.

r v1ll in acdition to pay

cve shell be permitted
icn s2nocticned to-him
m nf retirement bene-

(¢) In the case of persens rotirimg nofore attainine
the e20e cof &5 years anc who are re=emploved,
pensicn (including fencion equivelent of aoratuity
enc cthor f rme of retirement benefits) shall be
icnored fur initisl pay fixetion to the followinn g
extent t= k

(i’ in the case of ex-s.rvicemen whe held posts
below commissinned officer renk in the Def-
ence fForces eand in the case of civillens
who helo poste below wroup 'h' pots at the
time of tieir retizement, the entiie pernsion
end rencion equivelent of retirement tenef it

shell be icnored.,

of ficers belonging tg
Civiiian gensicners
at the time cf
Lut e 500 of t he
lent of retire-
iunored.

{ (ii; In the cese of servic
: ‘ the Defence Fcorces
who helg Group ‘A
! their retirement,
pensicn and pensicn
ment tenefits shell
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. The provisions as ccntained in order 4 & 5 of i

¥hoetx ooty have been partially mocifiec  to the fact J

that the Ex-Combatent Clerks on their re-employment as

N L.D.C. or junior Clerks in the Civilian post and Ex-

Stecremen in Armed Forces on their re-employment as Stcremen
in Civilian Fost shall heve the cpticn to cet their

pay fixed under orcers ¢ & £ or in eccordence with the

~

procedure indicatecd in sub pera 2 of order 16. Sub @ra

2 of arcder 16 reads as fol ous

(2 S;rvice renderec as Combatant Clerks and Storemen
i'm Armed Forces tshall be trceted as eguivelent to
service as Lower Divisicn Clerks/Junicer Clerks and
Storemen respecti vely irn Civil posts, irrespective
of the pay cdraun in those posts in the Armed Forces.
The initisl pay in such caeses shell he fixed in the

£

nw

time-scale cof the re-employed posts at & stiace
equivelent to the stage that would have been reeched
by rutting in the civil postis, the number of com-
pleted years of service rencdered in the posts in

the Armec Forces, The Fey so fixecd will not be
rectricted tc the cre-retirement pey. The fixation
of pey in thecce cases shall be done by invoking

the prrvisiors of Fundamental hRule 27,

Explangticn:

A1) for the purpoce of calculaticn of canpleted

i years of service rendeiec in the n~rmecd fcorces

i the nun=-guelifying service in the Armeg Forces vwill
nct be teken into esccount.,

.(ii) Pension as defined in Grder 3(1) 'atbove shall be

4 deductec from the pay fixed under :this rule after.

ignoring R 15/- thereof and cnly the net pay is
payeble.,

[(111)If the rcqu’tant emouht does not corres;ond to
a stace in the scale applicable to there-employed
post, pay mey be fixed at the next lover stece and
the cifference sllouw2d &s perscnal pey tc be absorked
in future increases of pay.
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(iv)

(3)

(4)

s:6:2

Where the pay in such cases is fixed belou the
minimum of the pay scele of the re-emplcyed post,
as a result of acdjustment of amcunt of pension
draun by him from the Army in excess of k 15/-

per month, increeses in pay may be e2llcued after
each yeer of service at the rate of increrent
admissible as if the pay hes been fixed et the
minimum till the @inimum cof the scele 1s reached.

Thereafter, subsegquent increments ma be granted
in the scele of the re-employed post in the
usual menner,

In the case of appuintment cof
released leave / terminal leave, their pay may
be fixed &t the @inimum of thc scale of pay of
the scale of pay of the civil post of Lower
Division Clerks / Junicr Clerks / Storemen and
they willdraw leave salery separately from the
date of their final discherge from the Army

persons during

The poucr teo fix the pay under this order is
delecated to the Administrative Finistries /
Departments of the Government of India. For

this purpees the Ccmptroller and Auditor-GCeneral

of Indie will have the same powers as the Minis-
tries of the Government of India, Crders fixing
the pay in such cases should be issued by invoking
the frovisions of Fundamental Rule 27, "

The applicants vere given the option regarcing

fixaticn of their pay and they have copted for fixation

of pay undir order 16 of the orders 19¢€ vide Annexures

SC A~1 in C.A. No, 1253/93 & SCA-1 in L.A., No. 1254/93.

From the material cn reccrd, it is absolutely clear that

the applic ants were entitled for fixaticn of their pay

as opted by them according to the provisicns of para

2 of

order 16 of order 1986,




173 /):}
61 According to the relevant provisions of the

order extracted above for convenience cof refer: nce,
pa cof the Ex-Servicemgn cn their re-employment is

to be fixed after working out increments of the

gqualifying service rendered by them in the armed forces.
"LL{- 2

Thereafter, the non-ignorable porticn cof $kedr pension
has to be adjusted from the pay so fixed. A model Chod”

of fixatiocn of pay of ex—-ccmbsatant has been given at

Ak

Annexure Ch=1., In the model, the military pensicner
had retired after serving in the army &s & Combatant
Clerk from 1.,9.,1975 to 31.10.19%0 and was re=employed
from 1.4.7981., His pay on his re;employment as L.U.C.

in the ccele of ibe 950-EB-25-1,500 vas fixed in the

L.D.C.
i Compluted years of service zs Combetant
Clerk (1.9.75 tO 31.10.90} oo 0 15 Years

-~ N

20 - Amcunt cof pension (excluding FEG); ees B, 375

e Amount of pension to be ignerecd PO O 1L

s Balance to be taken intc account
while fixing pay in the re-employed
post ‘ eee R, 360

5a Stage in the scale of pay of LDC/

TeUeAo/F.A,/S.A, by allouing one ,

increment frcm the minimum for cach
. completed year of service as §

A ccmbatant clerk cve B,1.275% %

é;f%71v 6. Stege in the T.C./T.L. scale

Velete LeDeCo Scale s.eae (same

stege and if there is no such stecge

next higher stage) P

7 Stage af ter deducting the
pensionary benefits of k. 360 oo oo Sl

Bl Date of next increment e ool ol 0D

g, Pay on 1.4.92 (increment to be
grantec as if the pay is fixec at
the minimum, if the fixation is
below the minimum) ees FRs. 935
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7o Rs required under para 1 of orcer 16 of the
crders, the applionts nave given their option for being

governed by the provisions, of- order 16 of the arders for

— —

the purpose of fixaticn of their pay.

o The respondents have civen the menner in which
the pay cof the eapplicants has been refixed in para 10

of the Counter Affidavit and have elso filed the fixeation
chart (Annexure CA=-6 & CA=7) to the Ccunter, LUe h ve

. in the light cf the mocdel chart
examined the refixation of pay/znc we find theat the pay

-has been done zaccercing to the model calculaticon 2 civen

in Annexure CA-1 in terms cof para Z of crder 1€ of the

crders. It is thus, apirarent thet fixaticn of the. pay

(1}

of the applicants at the minimum of the sczle aft-r their

)

appointment, wes er obvicus mistek he ‘earn.d counzel

™

for th: applicent have reliec on the decisicn cf the
Frincipal Bemch in C.&. No. 471/89, 472/69 and 473/85
F.K.Rnii Ve, The Uirector General Cuolk and (thers
reported in ATK (1991) 2 C.A.T. page S6., In thds cese,

the trincipel Bench has held that;

That the refixation cf pay by the impugned order
dated5,7.1968 in supersession cof the pay fixation
crder dated 13.3.1987 is in flacrant vieclation of the
principles of naturzl justice. Eefcre the impugned
order datec 5.7.1968 was issued, the applicents had
already cct their pay fixed and the richt toc creu

pay at that stazge had become vecstec con them. Such
vested right cennct be snatched auay without civinc
them an cppeortunity of showing cause acainst such
proposed refixation of pay,.

In the case relied upcn by the learned counsel

for the applicent, the applicemts were working as Senior

:Technical Assisgtant in the CASIR Macras ccocmrlex. The

applicznts vere promctecd frem Grade of Junicr Technical

Assistant to thst of Senior Technical Assistant., The




"Lke are unzble to acree wvith this ezrgument tecause this is

-

‘wrongly fixing the pay of the errlicents 2zt the minimum

cf the scale, In thies view cf the mattcr, the impucned

-
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applicants of C.A, No. 471/89 & 472/€C were granted
cne advance increment and applicants cf C.A, Nc. 473 /80

were ocranted 3 advence increments. w.c.f. the dates, the

revised pay scales xrecommended tc the . Fourth Fey FRevisicn

Ccmmission came into effect. "The orders uhe reby the
applicents uere frnmoted and allowec ecdvence increments

was amended by order dated 5.7.1586 anc the pay cf the
epplicents was fixed. The crder rcfixing the pay, hcouever,

in lowering the pay received by the applicants

n.

resulte
under the originsl order. The facts of th: c=se relic
upon by the learned coureel for the applicent, it is
zpperent, are not in parimateria yith the case under

concideraticn., Hence, the ratic of the said cese has nc

“applicztion to the facts of the case befcre us and as

such the decicsicn relied urcn by the leerned counsel for

the applicaent is of no zssistence to the applicants.

Se It was” next argued by the leerned counsel for é
the epplicant thst the principle of netural justice has

been viol &ec by'the responcents by taking decisicn to

. al . . -
refix the peay unllate§by vithout w2 giving notige to

the applicants which amounts to reducticn in pay sczale

by way cof penalty and acccrdingly provisions of  article

SV

211 Clause II of the Ccnstituticn heve been viclatec,

not e cise either of reversicn cor of reduction in the
pay scale by weay of punishment, It is cnly refixinc the gd

after correcting ths acdministrztive error committed in

crders cnly amounts to rectifying the administrative error
by refixing the pay. In such ceses, nc show ceuse notice
is required to rve given for correcting the mistzske and

in such cases provisions of Article 311 do nct apply.




In addition to the atove, it was submitted by the learned
counscel fer the responccnts thet the representatives of

the asscociation to which the applicants belong, had met

the Chief Ccntrcller of Accéﬁﬁfg;.ﬂrdnénce Factory tcerco,
Calcutta to pay sceles issuecd on 29.6,1591 for cne uéek on
Covernmen: cuty. The representatives of the association
of the applicents were duly heard by the ccncerned officiak
end thereafter, tne overpayment was stoppec since December
1991, The leerned cocurel for the applicant did not
antrovert these facts. Thus, the applicents will be
deemed to heve been given cpportunity to represent

acainst the refixation of the ppy and the respendents E
will be deem:d to have considered their point raised in A

that behealf,

10. The learned counsel fcr the applicant also
referred to para &€ of Fule 181 of the Audit Lbjectiéns
And Feccoveries peve 70 chepter € and has argued that the
impugned orders are without jurisdiction. Fara € cof

Fule 181 provicdes that e2ll cezcses of cverpayments due

fs incorrect interpyetation of the regulaticns on the part
of the Defence Hccounts Department for which direct
responsibility attaches to the department should kte
submitted to the Gov.rmment of Indie for orders. It uas
argued that in view of the above provisicns, the matter
should have becn r:-ferred toc Government of Incia for

‘orders._ This not having been done, it was submitted, the

crder w2 passed by responéeﬁt NG, lé. is

vithout jurisdicticon. Ue are unable to acree with fhis
contention of the learn:d counsel for the applicant. The

applicants who 2re retired [efence Fersonrels, are governed
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for the purpose of fixation of pay on their re-employment
by the provisions of Central Services (Fixaticn cof Fay Cf
Re-employed Fensioners) crders 19¢86. That teimo so,

the provisions of Audit ijectiqps and Fecoveries will

not be applicablc tc the tacts cof this case. This

argument, therefore, is of no ccnsequence,

Eile We nouw proceced tou examine the argumemt of the 3
learn.d counsel for the applicant that the provisicns cf
Central Services (Fixation of Fay Lf the re-employec

pensioners) orders 1986. are viclative of the principlk

. 5 AT TR 35 o+

of equal pay focr equal wvork anc as such are ultravires

cf the Cbnstiyution. It yas stated that the pay of the
L.D.Cs appéinted in the Cpto Electronics Factory,

Dehrocun from the open market are entitled to the fixation
of their pay cn their appecintment at the initial scale

of t{he scele, wheress the pay of the epplicants whco are

discharging similar functicns has been fixed at a stace

telow the minimum of the sezle. Applicants can invcke
Article 14 of the Constitution only if they are a'le

to establish that the pay of the similarly situstec
retired Defence fFerscnnels re-employed in Cpto Electreonics
Facteory, DehrqcWn has been fixed differently . ithcut any
jusiificetion for denying similar treztment tc the
applicant wocrking in the same factcry. The burc:n of
establishing discriminaticn is con the applicants but

they have not placed any material before us in prccf

of the zlleged discraminetion attracting provisicns cf

Articl: 14 of the Constitution. Hence, plea of
discrﬁmination cznnct be accepted. The mere fact that
2t one point cof time the pay cf the appliconts was

fixed a2t the minimum cf the scale on account of adminis-
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tretive =rror is not sufficient tc justify the plea

of discriminaticn. Sc fer as the ccmparision of thre

applicants with others-uvho have been zppointed es

- -

L.0.C. cn & reguler beasics i
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vtely out of plece,

cyed and their pay btos

=
5]
f—

The applicnts have hesn re-e

been fixed aft © exclucing the amount cf pension

e S S i

received by them frcm the pay uwhich they vould hev

mn

received in the scale SE0=1E500/- had they been in the

emrloymsent ¢f {ptc tlectronics Factory Dehruden as

recul=r employces, Thie is drne under the relevent rules |
framed in thet behelf, The aprlicerts had civen if?ir ;
crticn for beinc ccverned by the said rulss for the |
| purpose cf fixation of their pay. we, th refcre, find é

[63]
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thzt no provi cnetituticn hes teen vicleted
either by refixing the pay cf ths applicsnie or by

aprlyving orders 1€ cf the relevant orders.
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7 Similer guesticns cane up fer consideration
: - before the Frircipel Bench in O,Ah. Nc, 72 7/92 decidec on

20.8.92 and (.h. Nec. 227/94/F& No, 147
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10.6.15%4., In both the eases, it wae held thzt tge
refixaticn of the pay cof the applicants was legal. and

valid and accordingly dismiss the petiticns.,

13 . In vieu of the discussions macde above, we

find and hclc thet there is nc merit in thése applications
and the same are accocrdingly dismissed leaving the

perties toc bear their oun costs.
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