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Bet he. A. Nos. 1253 &. 1254 0 f 1S93 i nv 01v e

,/

common question of law and fact, hence, have been heard

jUdgeme.nt.'

together and are being disposed of by this common

--~.->
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2. 88th these a~plications have been fil~d fur

quashing orders dated 11.4.1992 and ·16.7.92.u;hereby the

pay of the applicants has been refixed in terms of. rara

16 of Governme'lt of India, jrinistry of Fersonnel & Training

eM No. 3/1/86-Esstt. P'ay-II) dated 31.7.1986 and order

dated 1.7.1993 uhe r s by the representations of the er'pli-

cants for remission of the amount of recovery of over

payment has been rejected anc for declaring the provisions

of or~er ~f 1986 providing for deducting the amount of

Dension from the miminum of the pay scale aprlicable to a

post in fixing the pay of Ex-Defence pe rsonnels ern pLey e d

in the establishment of the Opto Electronics Factory,

Dehr~d~n c~ violative of Articles 14, 15 & 16 of the

Constitution of India read u.i t hva r t LcLe 39(d) and to

declare pay fixation u nce r these provisions as v i o l ative

of concept of Equal Pay for Equal Lork.

3. The applicants in both the u.As he ve retired

from efence ervices as Comoatant Clerks on different

dates. The were appointed as Laker JivisionBl Clerks in

the pa> scale of ~. 950-1500/- in G~to Electronics Factory

DenrQc~n on their successfully ~assing the selection test

held lor that purpose. T~eir a~pointment lEtters are

Annexures-1A to 1G in O.A. ~Jo. 1253/93 and Annexure-2 in
, .•

O.A. No. 1254/9~. After their a ppo i ntme nt , the proposal

for fixing the pay of each of the applic ants was forwarded

to respondent No.6, the Chief Controller of Accounts

Factory, Calcutta. The pai of the applicants was fixed

at different s t eqe s in the s c a l a of R. 952-1500/-. The

r-es ponde nt.s , hy or de r s dated 11.4.1992 and 16.7.1992,

Anne xu res-3 38 respectively refixed the pay cf the

applicants in te rrr s of ~ara 16 of the u ove r nmen t f

India Ministry of P-rsunnel, Fublic Grievance & f-ension

Ce;:-artment of r-ersonnel & Trainin J i..>h No. 3/1/(j6-Esstt.

,.•'.
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Pay-II dateo 31.7.1986. "8 8 result of the refixation,

the p ay of the a plicants has been s ub s t an t i a Ll y r e duc e d

'1S the same has been f Lx s d below the basic minimum of t'l8

scale admissible t~ tne ~ost. It is stateo that ~ay

fixatiun is a quasi juoicial act and the ~ay once fixed,

cannot Le le~ally reducc~ b revi8wingt~e earlier order

wit~out notice Dr o~portuni~y of hEaring to the applicant.

Hence, this a~plic3tion fer the reliefs mentioned above.

/.
< • The I'e 3 0n de n t s r> a v e con t C! s t e d the a p p lie ",tion

and s t.e t e d that the applicants were originally serving

in the Armed Forces. After retirement, t ho y have t:e en

c i.v e n e mpLoy ne nt under the provisions of E '-Sprvicempn

F.e-employment in :entral Civil Services and ~ostS). u l.s s

1979. Dn their re-employment, the fixation of pay is

required to be done by the Central Civil Services Fixation

of pay of re-employed. pe ns i cne r s ) orders, 1906 hereinafter

referred to as o r ce r s ) e' It has been averred that initial

fixation of pay was wrongly approved and that when at a

latter stage, the mistake was detected, the Chief

Cuntroller of AccGunts, Calcutta odvised the respondent

No.4 to resubmit the pay proposal for re-examination.

The cay of the ap p Li c en ts was accurdingly regulated and

fixed at various stages after computing increments for

15 years of the applicants qualifying services rendered

in the Armed Forces. The order, refixing the pay according

to Rules is nothing,but, correcting administrative error

in fixing thp pay by earlier order.

5. Le have heard the rival contentions and mused

the record. The pay of Ex-Servicemen on re-employment

is fixed according to order 4 ofCEntraJ Civil Se'rvites

(Pixation of pay of re-employed r.e ns i o ne rs ) o rde r s 1986

which reads as follows;
Ccntd .••• 4/-
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FIXATION OF P~Y OF RE-EI"'PLOYEDPENSIONERS:

(a) Re-employed pensioners shall b-e allowed to
draw ray only in the rrescribed scales of ray
for the posts in which they a r a re-employed.
protection of the scales of pay of the pas ts
hy them prior to retirement shall be q i ve c ,

(bh. In all CC~StS uhe r e the pension is fully ignor d ,
the i nit i aI 0 ay 0 n re -e mploy ml nt shall be f i y p cI
at th~ ~ini~um of the scale pf pay ~f the
re-enployed [:'ost.

(c)

(d,

.fA

No
he ld

ii. In cases where \the entire pension and pensionary
benefits a r e not ignored for pay fixation, the iJl:l:
initial pay on re-employment shall be fixed at
the same s LC.ge as the last pay drawn Le f o r-e
retire~ent. If the~b is no such stc~e in the
re-employe~ post, the pay shall be fixed at the
st~~e below that cay. If the ~8ximum of the pay
s c 21e i n w h i c h '" ,.,to ns ion e r i s r e - 8 IIIP 10 Y e d i 3 1 e s s
than the last pay drawn by him b_fore retirement,
his initial pay shall be fixed at t, e n i.n i mum
oft r,e s c .11 8 0f pay o f the r e - e mp10y e d r os t •
Simil arly, if the:: mi ni mun of the scale c f psy in
which a rensioner is re-8n 10/Hd is ~G e than the
last ray d r au n l:Jy him 'br f or e r+t i r e ne nt , his
init"21 pay shell be fixed at the ~inimum of thE
scale of pay of the re-employed o os t , YOl.Jever,
in all thesE cases, the non-ignnrable part of
the ppnsi~n shall be re~uced from the pay so
fixed.

The r e e-e rp Loye d oa ns Lon. r ua Ll in addition to !Jay
as fixed unde r p a r a , (b) a~ o ve shall be pa r rni t t s d
to d r au s o p ar at e Iy any r= ns i on s a no t i one d to him
8nc to retain any other f orrn of rotirl'Oment bene-
fits.

In tr,~ case of pe r s cns rc t i r-Lno bc f o re attaining
the age of 55 years an c who are re-pfT'ployed,
pen SiD n (i nc 1 uding pen s i a n 2 '1u i v a I e n t 0 f 'J rat u i t Y
arc o t h r f rrrs of rpti:;:-emt:nt be ne f'Lt s ) s ha Ll he
i~norerl fG~ initial ray fixation to the fa 10win~
e x t e rrt t e-

( " \
'\1" in the case of ~·x-s rv i c e men Wi-IO held posts

below co~missirned officer rank in the Def-
ence Forces and in the case of civilians
who helo posts be Lou Group 'h' prst s at the
time of their retirement, the e rrt i r e ensior
and ,ension e qui va Len t of r e t Lr s n-erit benefit
s ha l l be i 9 no re d •

ii) In the case of servicE officers ~elon9ind tc
the. Defence Furces and Civilian ~en8iQners
whu held ~rcu~ 'A' posts at the time of
their retirerr:ent, the first j",. 50.0 of the
~ensicn dnd pension eyuivclent f retire-
ment ~enefits shall be i~nored.
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The provisions as contained in order 4 & 5 of
~~ CWtlt>>m:i have been partially mocified I ;t:Q the fact

\that the Ex-Combatant Clerks on t~eir re-employment as
L.O:C. or junior Clerks in the Civilian post and Ex-
Storemen in Armed Forces on their re-employment as Storemen
in Civilian Post shall have the option to get their
pay fix edun de r 0rde rs 4 & 5 0 r in accord ance wit h the
procedure indicated in sub para 2 of order 16. Sub jE:'a
2 of a.rder 16 reads as fol ous ;

2) Service rendereo as Combatant Clerks and Storemen
in Armed Forces shall be treated as eqUivalent to
servi:::e as Lower Division Clerks/Junior Clerks and
Storemen respectively in Civil posts, irrespective ~
of the pay drawn in those posts in the Armed Forces.
The Ind t i eI pay in suc h cases shall be fixed in the
time-scale of the re-e~ployed posts at a sta~e
equivalent to the stage that would have been reached
by r.u t t Lnq in the civil posts, the number of com-
pleted years of service rendered in the posts in
the Armed Forces. The pay so fixed will not be
restricted to the pre-retirement pay. The f Lxati on
of pay in these cases shall be done by invoking
the prrvis i o rs of Furid ame nt'aI Rula 27.

Explanation:

i ) r-or the purpo ce of calculation of c cmp Le t ed
y~2rs of service rendered in the Mrmed Forces
the non-qualifyin~ service in the Armed PLrces will
not be taken into account.

Li ) Pension as defined in Order :3 1) 'above shall be
deduct8c from the ~ay fixed under this rule aft6r
ignoring ~ 15/- thereof and only the net pay is
payable.

iii)If the resultant amount does not correspond to
a sta£8 in the scale applicable to there-employed
post, pay may be fixed at the next lower stage and
the difference allowed as personal pay to be absorbed
in future increases of pay.

• • • • • •• 6
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Lv ) Uhe r= the pay in such cases is' fixed below the
minimum of the pay scale of the r-e=-e mpLry e d post,
as a result of adjustment cf am~unt of pension
drawn by him from the Army in excess of ~ 15/-
per rr orrt h , increases ir pay may be allowed after
each year of s e r-v i c s at the rate of I nc r-c rre n t
admissible as if the pay has been fixed at thp
minimum till thE ~inimum of the ssale is reached.
Thereafter, subsequent increments maybe granted
in the scale of the re-employed post in the
usual manner.

(3) In the case of appointment of persons du r i nr;
r s Le as e d leave / t e rm.i n a i leave, their pay may
oe fixed ~ the ~inimum of tho scale of pay of
the scale of r ay of the civil post of Lower
Division Clerks / Junior Clerks / Storemen and
they willdraw leave salary separately from the
date of their final discharge from the Army

',.

(4 ) The rower to fix the pay under this order is
delegated to the Administrative Ministries /
Departments of the Government of India. For
this purp~ the Comptroller and AUditor-General
of India will have the same powers as the Minis-
tries of the Government of India. Grders fixing
the pay in such cases should be issued by invoking
the ~'rbvisions of Fundamental Rule 27. "

The applicants were given the option reg arcing

fixation of their pay and they have opted for fixation

of pay unci, r order 16 of the orders 1986 vide Annexures

SeA-1 in L.A. No , 1253/93 & SCA-1 in C..A. No , 1254/93.

From the material on record, it is absolutely c Le a r that

the applie ants \Jt:. re entitled for fixation of their pay

as opted by thGm according to the provisions of para

2 of o r d; r 16 of 0 rde r 1986.



: : 7 : :

6. According to the relevant provisions of the

order extracted above for convenience of r-ef cr c nc e ,

pa; of the Ex-Serviceman on their re-employment is

to be fixed after working out increments of the

qualifying service rendered by them in the ar~ed forces.
--!t.~.,

Tbe re aft e r , the non-ignorable portion of t..Re+r pension
has to be adjusted from the pay so fixed. A model ~ .....

of fixation of pay of ex-combatant has been given at
~V

Annexure CA-1. In the model, the military pensioner

had retired after serving in the army as a Combatant

Clerk from 1.9.1975 to ~1.10.1990 and was re-employed

from 1.4.1991. His P8) on his re-employment as L.D.C.
i.n the scale of lis. 950-E8-25-1,50D uas fixed in the

follcwing manner;
'Ii'

L.o.C.
1 • C ornp Le ted ye<lrs of service as Combatant

clark (1.9.75 to 31.10.90) ·.. 15 Years
2. Amount of pension (exclUding PEG) ·.. It!. 375

~ Am ou nt of pension to be ignored R.s • 15'-' . ·..
4 • 8 al ance to be take n into ace ount

while fixing pay in the re -e m ploy ed
post ·.. Rs. 360

5. Stage. in the scale of pay of Loci
T.U.A./p.A./s.A. by allowing one
increment from the minimum for e ac h
completed year of service as
combatant clerk Rs.1,275

6. St~ge in the T .C./T .L. scale
LJ • r •t , L. 0 •C. 5c aile s '-cg e ~s arn e
stage and if there is no such stage
next higher stage)

8.

Stage af't.er deducting the
pensionary benefits of fu. 360
Date of next increment
Pay on 1.(.j..92 (increment to be
granted as if the pay is fixed at
the minimum, if the fixation is
below the minimum)

·.. Rs. ...
·.. Rs. 915

·.. 1.4.92

7 •

9.

·.. Rs. 935
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7 • As required under para 1 of order 16 of the

orde r s , the appliantshave given the i r option for being

governed by the provisions. of order 16 of the orders for

the pu r pose of fixation of their pay.

b. The respondents have given the manner in which

the pay of the applicants has. been refixed in para 10

of the Counter Affidavit and have also filed the fixation

chart (Annexure C'[\-6 & CA-7) to theCQunter. ~/e h ve
in the light of the model chart

examined the refixation of pay/and _ find that the pay

. has bs en done according to the model calculation as given

in Annexure CA-1 in terms of para 2 of order 16 of the

orders. It is thus, apparent that fixation of the, pay

of the appl'ic'ants at the minimum of the scale after their •.

appointment, was an obvious mistake. ThE:: learned counsel

for th~ applicant have relied on the decision of the

Pr i nc i pal Bene h in C. 1-\. No. 4 7 1/89, 4 72/89 and 473/8 9
.,

P.K.Anil Vs. The Oirector Gen8ral CA~IR and Others

reported in ATR (1991) 2 C.A.T. page 96. In t hds case,

the f-rincipal Bench has held that;

That the refixation of pay by the impugned order
dated5.7.1988 in supersession of the pay fixation
order dated 13.3.1987 is in flagrant violation of the
principles of hatural justice. Before the impugned
order dated 5.7.1988 was issued, the applicants had
already got their pay fixed and the right to draw
pay at that stage had become vested on them. Such
vested right cannot be snatched away without giving
them an opportunity of showing cause against such
proposed refixation of pay.

In the case relied upon by the learned counsel

for the applicant, the applicarmts were working as Senior

Technical Assis~tant in the CASIR Madras comrlex. The

applicants were promoted from Grade of Junior Technical

Assistant to that of Senior Technical Assistant. The
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applicanis' of l.A. No. 471/89 & 472/89 were granted

one advance Lnc r-ems nt and applicants cf O.A. Nc , 473/89

were granted 3 advance Lnc r emen t s W.d .f. the dates, the

revised pay scales x r ec ornme nde o t c the Fourth Pay P.evision

Commission came into effect. The orders whereby the

applic ants ue r e promoted a nd allowed adv anc e increments

was 'amended by order dated 5.7.1Sb a nd the pay of the

applicants was fixed. The order rL-fixing ....he pay, however,

resulted in Loue r i nr, the pay r ec ei ve d by the ap pLi c an us

unde r the or i i nal or de r , The f ac ts of thtc case r e I i d
upon by the learned counEl for the applicant, it is

apparent, are not in parimateria ith the case under

consideration. Hence, the ratio of the said case has no

ar-plication to the facts of the case before us and as

such the decision relied upon by the learned counsel for

the app Li c ant is of no assistance to the applicants.

9. I twas ne xt argued by the Le arnsd c ounse 1 for

the a pplic ant that the principle of ria tu ral jus tice has

been viol Eted by the r-e s p ortde n t s by taking decision to

refix the pay u ni1 ate ~llY without 1:102 g Iva ng notiae toA.

the applicants which amounts to reduction in pay scale

by way of penalty and accordingly provisions of article

3 11 CIa use I I oft he Ccns tit uti 0n have be e n v i 0 Ia tt. G•

~e are unable to agree with this argument because this is

not a c <se either of reversion or of reduction in the

pay scale by \Jay of punish.ent. It is only refixing the ,N!

after correctirg the a~ministrative ~rror committed in

wrongly fixing the pay of the e pp Li c an t s at the minimum

cf the scale. In this view cf the matte r, the impucned

orders cnly amounts to rectifying the administrative Frror

by refixing t hs pay. In such c es e s , nc show cause notice

isr8quired to ce given for c o r r e c t Lru; the mistake and

ins uc h c as e s pro vis ion s of Art i c Le 3 11 don c tap ply •
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In addition to the above, it was submitted by thE' learned

c ou ns c I for the r-es po no c n t.e that the representatives of

the association to which the aj.p Li.c a n t s belong, had rret

the Chief Controller of I-\ccGunts, Ordnence Factory board,

Calcutta to pay scales issued on 29.6.1991 for one week on

CovernmE:nt cu ty , The representatives of the association

of the applicants were duly heard by thE c cnc e r ns d official:

end thereafter, tne overpayment was stopped since December

1991. The learned c curra I for the applicant did not

cm t r ovc r t these facts. Thus, the applicants will be

deemed to hcve been given op~ortunity to represent

against the refixation of the FlFlY and the respondent.s

will be deem.d to have considered their point raised in

that behalf. .~

10. The learned counsel for the applicant also

referred to para 6 of Rule 181 of the Audit Cb je c t i oris

And F:t.ccvc.ries pa i e 70 chapter 8 and has argued that the

impugned orders are without jurisdiction. f.'ara 6 of

Rule 181 provides that all cases of overpayments due

to incorrect Ln t e r pret a t i on of the r aqu La t Lo ns on the part

of the Defence kccounts Department for which direct

responsibility attaches to the de~artment should be

submitted to the Government of India for orders. It was

argued that in view of the above provisions, the matter

shoulo have been r ferred to Government of Iric i a for

ordersit:. This not having I:;ee~ d o ns , it was submitted, the

o rd e r ~ pass 8 d by re s po nee n t ~JG • .I; . is

without jurisdiction. We are unable to acree with this

contention of the harned counsel for the applicant. The

applicants who are retired CEfence Pe r s o nne Ls , are q ov e r ne d
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for the purpose of fixation of pay on their re-employment

by the provisions of Central Services (FLtation of Pay Cf

Re-employed f:ensioners) orders 1986. That being so,

the provisions of P·udit Cbjections and Recoveries will

not be applicable to t he rac t s of this case. This

argument, t he re f o re , is of no c cns e qu e nc e ,

11 • ",e n oi, c roceed t c examine the argurnert of '-he

learn d counsel EoI' the applicant that the provisions of

Central Services Fixation of Fay Lf the M-employed

pe ns i one rs ) oraers 1986. are violative of the p ri nc i pla

of equal pay for equal work ano as such are ultravires

of the Constitution. It was stated that the pay of the

L.D.Cs appointed in the Dpto Electronics Factory,
',i-

Dehr~d4n from the open market are entitl~d to the fixation

of t h.. i r pay en their appointment at the initial scale

of L he scale, ubs re as t hs pay of the applicants Lelhoare

dischargins similar functions has been fixed at a staqe

celow the minimum of the saale. Applicants can invoke

Ar t i c Le 14 of the Constitution only if they are o\.le

to pstablish that the pay of thE s i m i La rLy situated

re t Lr-ed De f e rce f-ersonnels re-employed in Co t o Electrrnics

Factory, DehrQc~n has b~en fixed differently ithcut any

justification for denying similar treatment to the

applicant working in the same factory. The burdtn of
establishing discr~mination is on the a~plicants but

they have not ploc~d any material before us in proof

of the alleged d i sc r.i ou ne t Lo n attracting f r ov i s i o ns of

Artic.1· 14 of the. Constitution. Hence, r-182 o f

discr~mination c~nnct be acceptEd. The m~re fact that

at one point of tine the f--ay of the app Li c rn t s has

fixed at the minimum cf the scale on account of adminis-
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trative =rror is not sufficient to justify the plea

of d i ec r.j mi n at i nn , 50 far as the comparision of the

applicants with others ~ho have been appointed as

L.D.C. en a regular basis is absolutely Gut of p I ECe~

The applicnts h av e been re-efT1ployed and their pay has

been fixed 2ft r ~~cJutin~ thp ~~ount -f pension

received by them frcm the pay which they L10ulrl have

ru 1 rEO

frRmpd in th2t beh21f. The arrlic2nts h2rl civen their

r r t.Lcn fur be in; q c ve r ne d by the e a id rules f'r tl:e

pu r p o se of fixation r.f their lay. "c, t h ['8 f l re , find

t h at no r rovision -·f the C ns t i t u t i c n hc.s l e e n v i o Le t rd ',..
e i t he r by r e f Lx i m; tht: pay of the ap p Li c an t s (r by

a pp L: ing orders 16 c.f the relevant orders.

12. SimilcT r;ucsticns C8fi.E up fc r c cr-s i de r a t i c n

before the ~rincipal bench in C.k. Ne. 737/92 deeid8L on

2008.92 and L.I-I. t o , 227/94/i'''1 No. 1470/94 decided on

18.6.1994. In bcth the eases, it W3S held thet the

refixation of thfc: pay of tht applicants u as legal and

valid anrl accordingly dismiss the petit.ions.

13. In view of the discussions fT'ade above, we

find and ho Lrt that there is nc mr rit in thEise a pp Li c a t i o na

and the same a re ac c o rd i nq Ly dismissed Lr av i nq the

p ar tip s tee t: art he i row n c 03 t s •

~iem.,E r-/-\---

/jw/


