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Original Application No: 1253 of 1993

Ghanshyam Singh Tomar & Ors.
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By Advccate Shri Rakesh Pandey

Versus -

‘UNion of India & Ors.

e ° o @ e & & o

By Advocate Kmi, Sadhana Srivastava.

With

Original Application No: 1254 of 1993

G.P.Thaplial
By Advocate Shri Rakesh Pandey
/ Versus

Union of India & Ors,

By Advoc ate "Kmi Sadhana Srivastava.

\

Coram?

Hon'ble Mr. T.L.Verma, Member=3J

Hon'ble Mr, S.Dayal , Member-A
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Applicants.

, :
Respondents.

Applicant.:

Respondents.

Both O,A, Nos. 1253 & 1254 of 1983 involve

common question of law and fact, hence, have been heard

\

together and are being disposed of by this common

judgement.' )
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25 Both these applications~havé been filed for
quashing orders dated 11.4.1952 and 16.7.92_uhefeby the

pay of the applicants has-been refixed in terms of para

16 of Government of Ind&a, ﬁiniStry of FPersonnel & Training
OM No. 3/1/86-Esstt. (Pay-II) dated 31.7.1986 and order
dated 1.7.1993 whereby the representations of the eppli-
Cants‘for remission of thé aﬁount of recovery of over
baymeﬁt has been rejected and for declariﬁg the provisions
of order of 1986:providing for deducting thg amount of
‘Dension from the mimimum of the pay scale applicable to a
post in fixing the pay’0F Ex-Defence persoﬁnels empidyed
invthé establishment Othhe Opto Electronics Factory, 3
Dehrydgn es violative of Articles 14, 15 & 16 of the
Constitution oF India read with a;tlcle 30&d) and. to

declare pay leatlon under these prov1slons as viol ative

of concept of Equal Fay For Equal UGrk.

3. The apﬁlicants in both thelﬁ.As he ve retiréd
from Defence Services as Compbatant Clerks on different .
dates, The were appointed as Lower Divisional Clerks in
the pay scale of R, 950-1500/- in Opto Electronies Factory
Dehradun on their successfully passing the selection test
Vheld for that purpose, Their appointment lettérs are
Annexures-1A to 16 in O.A. No. 1253/93 and Annexure=2 in
0. X/ No. 125&/93 After thelr appointment, the proposal
For lelng the pay of each of the appllcantsuaa forwarded

to respondent No., 6, the Chief Controller of Accounts

Facfory; Calcutta., The pay ofl.the applicants yas fixed
at different sfages in the scale of Fs, 950~1500/-. -The.
respondents, by orders dated 11.,4,1992 and 16.7.1992,

n Annexufes-3ﬁ & 3B fespéctively refixed the pay of the
applicants in terms of para 16 of the Government of
India Ministry of Pérscnnel, Public Grievance & Pension’

(Department ‘of Fersonnel & Training) OFf No. 3/1/86-E8stt.
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(Pay-I1) dated 31,7.1986, As -a result of the refixation,
the pay of the applicants has been substantially. reduced

as the samé has been fixed below the basic minimum of the

_scale admissible to the post, It is stated that pay

fixation is a quasi jﬁdicial'act and the pay once fixed,
cannot be legally reduced by reviewing -the earlieTr order
without notice or opportunity of hearing to the applicant,

Hence, this application for the reliefs mentioned abﬁve.

A  The respondents have contested the applic =tion

and stated that the applicants vere originally serving

in the Armed fForces. After.retiremen%, they have been
given employment under ghe provisions of Ex-Servicemen
(Re-émployment in Central Civil Services and Posts) FRules
1979, On their ré-ehployment, the fixation of pay is

required to be done by the Central Civil Services (Fixatien

- of pay of re—employeuipensioners) orders, 1986 (hereinafter

réferfed toas orgers).- It has beef averred that initial
flixation of pay was wrongly approved and that when at a
latter stage, the mistake was detected, the Chief
Controller of. Accounts, Calcutta advised the respondent

. ;

No. 4 to resubmit the pay proposal for re-examination.

The pay of the applicants waes accordingly requlated and

fixed at-verious stages after computing increments for

15 years of the applicants qualifying services rendered

in the Armed Forces. The ofder, refixing the pay according
to Rules is nothing,but, correcting administrative error

in fixing the pay by earlier order. .
5. -  We have heard the rival contentions and prused
the record. The pay of Ex-Sefvicemen on re-emplayment
is fixed accprding to drder 4 ofi€entradsCivilcBeésviges
(Pixation of pay of re-employed pensioners) orders 1986

vhich reads as follous; '
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FIXATION OF PAY OF RE-EMPLOYED PENSIONERS:

(a)

Re-employed pensionpers shall be allowed to
draw pay only in the prescribed scales of pay

for the posts in which they are re-employed. No

(b,

i1,

(e)

(d)

protection of the scales of pay of the posts held
by them prior to retirement shall be givem.

In all cases where the pension is fully ‘ignored,
the initial pay on re-employment shall be fixed
at the minimum of the scale pf pay. of the th:
re=employed post.

In cases where the entire pension and pensionary
benefits are not ignored for pay fixation, thes ir:
initial pay on re-employment shall be fixed at
the same stsge as the last pay draun before
retirement., If there is no such steage in the
re-employed post, the pay shall be fixed at the
stage below that pay. If the maximum of the pay
scele inm which 2 pensioner is re-employed is less
than the last pay drawun by him before retirement,
his initial pay shall be fixed at the minimum

of the scale of pay of, K the re-employed post.

Simil erly, if .the minimum of the scale of pay in

which a pensioner is re-employed is more than the
last pay draun by him before retirement, his -
initiel pay shall be fixed at the minimum of the
scale of pay of the re-employed post., However,
in 'all these cases, 'the non-ignorable part of

the pension shall be reduced from the pay so
fixed.,

The re-employed pensioner will in aagdition to pay
as fixed under para. (b) above shall be permitted
to draw separately apy pension sanctioned to-him
and to retain any other form of retirement bene-
Faits.

In the case of persons retiring before atiaining
the age of 55,years and who are re-employed,
pension (including pension equivalent of gratuity
and other f rms of retirement benefits) shall be
ignored for initial pay' fixation to the folleuwing
extenti= ‘ ,

(i) in the case of ex=scrvicemen who held, posts

¢ below commissioned officer rank in the Def-
ence Forces and in the case of civilians uh«
who held posts below Group 'A' pats at the
time of their retirement, the entire pensior
and pension equivalent of retirement benefit
shall be ignored. '

(ii) In the case of service officers belonging tc

the Defence Forces and Civilian pensiocners
who held Group 'A' posts at the time of
their retirement, the first Rs. 500 of the
pensicon and pension equivalent of retire-
ment benefits shall be ignored.

'
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The provisions as contained in order 4 & 5 of

Bhoetx oodoos have been partially modified Litﬁ(thg faét
\

that the Ex-Combatant Clerks on their re-employment as

L.DLC. or junior Clerks in the Civilian post and Ex=

-Storemen in Armed Forces on their re—employment as Storemen

in Civilian Post shall have the option to get their
pay fixed under orders 4 & S or in accordance with the

procedure indicated in sub para 2 of order 16. Sub @Era

2 of arder 16 reads'as fol ‘ows}

"_(?3 Service rendered as Combatant Clerks and Storemen

in Armed Forces shall be treated as egUWivalent to
service as Lower Division Clerks/dunlor Clerks and
Storemen respectively in Civil posts, irrespective
of the pay drawn in those posts in the Armed fForces.
. The initiel pay in such cases shall be fixed in the
time-scale of the re-employed posts at a stage
equivalent to the stage that would have been reached
by putting in the civil posts; the number of cem-
pleted years of service rendered in the pdsts in
the Armed Forces. The pay so fixed will not be
restricted to the prée-retirement pay. The fixation
of pay in these cases shall be done by invoking
the provisiors of Fundamental Rule 27,

Explanation:

{i) For the purpose of calculation of c anpleted
.years of service rendered in the Armed Forces
the .non=-qualifying service in the Armed Forces will
not be taken into eccount.

(ii) Pension as defined in Order 3(1) 'above shall be

- deducted from the pay fixed under this rule aftsr.
ignoring fs 15/~ thereof and only the net pay is
payable.

(iii)If the resultant amount does not correspond to
a stage in the scale applicable to there-employed
post, pay may be fixed at the next louer stage and
the leFerence allowed as personal pay to be absorbed
in future increases of pay.

’ , ' 2 : ....".IG
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(iv) Where the pay in such cases is fixed below the
minimum of the pay scale of the re-employed post,
as a result of adjustment of amount of pension
drawun by him from the Army in excess of K 15/=
per month, increases in pay may be allowed after
each year of service at the rate of increrent
admissible as if the pay has been fixed at the
minimum till the @inimum of the scale 1s reached.
Thereafter, subsequent increments ma be granted
in the scale of the re-employed post in the
usual manner.,

(3) In the case of appointment of persons during
released leave / terminal leave, their pay may
be fixed st the @inimum of the scale of pay of
the scale of pay of the civil post of Lower
Division Clerks / Junicr Clerks / Storemen and
they willdraw leave salary separately from the
date of their final discharge from the Army

(4) The pouer to fix the pay under this order is

delegated to the Administrative Ministries /
Departments of the Government of India. For

this purpse the Comptroller and Auditor-General

of India will have the same powers as the Minis-
tries of the Government of India, OCrders fixing
the pay in such cases should be issued by invoking
the provisions of Fundamental Rule 27, "

The applicants were given the option regarding
fixation of their pay and they have opted for fixation
of pay under order 16 of the orders 1986 vide Annexures
SC A1 in O.A. No, 1253/93 & SCA-1 in (.A, No., 1254/93,
From the material cn record, it is absolutely clear that
the applic ants were entitled for fixation of their pay
as opted by them according to the provisions of para

2 of arder 16 of order 1986,
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order extracted above for convenience of reference,
pay of the Ex~Servicemgn con their re-employment is

to be fixed after working out increments of the

qualifying service rendered by them in the armed forces.

4,
Thereafter, the non-ignorable porticn of #%kedr pension

has to be adjusted from the pay so fixed. A model Chot”
of fixation of pay of ex—-combatant has been given at

‘ CAAl
Annexure CA=-1, In the model, the military pensicner
had retired after serving in the army as a Combatant
Clerk from 1.,9,1975 to 31,10.1890 and was re-employed
from 1.4.,1981. His pay on his r&;employment as L.D.C.
in the scale of s, 950-EB=25-1,500 wyas fixed in the

follocwing manner;

L‘ODIC'

s Completed years of service as Combatant

clerk (7.9.75 to 31.10,90) ees 1B Years
v Amcunt of pension (excluding PEG) oo B, 375
e Amount of pension to be ignored ees M54 15
4o Balance to be taken into account

while fixing pay in the re-employed

post ' Gog G8n SlEE
5, Stage, in the scale of pay of LDC/

T.0.A./F.A,/S.,A, by allowing one

increment from the minimum for each

completed year of service as

combatant clerk SO e
6. Stage in the T.0./T.L. scale

Welete LsD.Cs Scade s.axe (same

stage and if there is no such stsge

next higher stage) eee FSe oeae
i Stage after deducting the

pensionary benefits of k. 360 Soo Geg SiE
8. Date of next increment _ eve 1.4.82
9. Pay on 1.4.92 (increment to be

granted as if the pay is fixed at
the minimum, if the fixation is
below the minimum) ene B5e-935
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Fs ' As ‘required under para 1 of order 16 of the

orders, the applients have given their option for being
governed by the provisions, of order 16 of the arders for

the purpose of fixation of their pay.

Hs The respondents have given the manner in which
the pay of the épplicants has @ been refixed in para 10

of the Counter Affidavit and have also filed the fixation
chart (Annexure CA=6 & CTA=7) to the Counter., Ue h& Qe L

in the light cof the model chart
examined the refixation of - pay/and un Flnd thet the pay

-has been done according to the model calculation as given

|

in Annexure CA-1 in terms of para 2 of ‘order 16 of the
orders. It is thus, apparent that fixation of the. pay
of the appfiéants at the minimum of the scale after their

appointment, was an obvious mistake., The learned counsel

"for the applicant have relied on the decision of the

Principal Bench in OU.A. No. 471/89, 472/89 and 473/89

P.K.Anil Vs. The Director General CASIR and Others
reported in ATR (1991) 2.CiRiT, page 96, In'thés case,

the Frincipal Bench has held that;

That the refixation of pay by the impugned order
dated5.7.1988 in supersession of the pay fixation
order dated 13.3.1987 is in flagrant violation of the
principles of natural justice. Before the impugned
order dated 5.7.,1988 was issued, the applicants had
already got their pay fixed and the right to drau

pay at that stage had become vested on them., Such
vested right cannot be snatched away without giving
them an opportunity of showing cause against such
proposed refixation of pay.

In the case relied upon by the learned counsel
for the applicant; the applicamts were working as Senior

Technical Assiszxtant in the CASIR Madras complex. The

applicants vere promoted from Grade of Junior: Technical

Assistant to that of Senior Technical Assistant, The
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LR applicants of O.A, No, 471/89 & 472/89 were granted
one advance incrément and applicants of C.A, Nc. 473/89
were granted 3 advance increments. w.c.f. the dates, the
revised pay scales mfecommended to the Fourth Fay Revision
- Commission came into effect. The orders whereby the
applicants uere b:nmoted and\alloued sdvance increments
A, . ' was -amended by order dafed 5.7.1588 and the pay cf the
applicants was fixed. The order refixing the pay; houever,
resulted in loueriﬁg the pay received byﬁthe applicants
under the o6riginal order. The facts of the ase reli;é
upon by the learned coureel for the applicant, it is
apparent, are not in parimateria with the case under
consideration. Hence, the ra£io of the said case has no
application to the facts of the case before us and as
AT suéh the decisiop reiied upon by the learned counsel for
the applicant is of no assistance ﬁo the applicants.
/
2 | It was” next argued by the learned counsel for
the applicaﬁf that thé principle of netural justice has
been viol &ed by'the respondents by taking decision to
refix the pay unilategby without m= giving notige to
the applicants which amounts to reduction in pay scale
by way of penalty and accordingly provisions of- article

311 Clause II of the Constitution have been vigclated,

We. are unablg to agree with this argument because this. is
not a case either of rever&ion or of reduction in the

pay scale by way of punishéent. It is only refixing the ps
after correcting the adminpistrative error committed in
wrongly fixing the pay of the applicants at the minimum

of the scale, In this view of the matter, the impugned
orders only amounts to 'rectifying the administrative error
by refixing the pay. In such ceses, no shou cause notice
is required to be given for correcting the mistake and

in such cases provisions of Article 311 do not apply.




In addition to the above, it was submitted by the learned
counsel fer the respondents that the representatives of
the association to which the applicants belong, had met
the Chief Controller of Accounts, Urdnance Factory Ecard,
Calcutta to pay sceales issued on 29,6,1991 for one uweek on
Covernment cuty. The representatives of the association
of the applicants were duly heard by the concerned officiak
and thereafter, the overpayment was stopped since December
1991, The learned ccurel for the applicant did not
antrovert these facts. Thus, the applicants will be
deemed to heve been given copportunity to represent

against the refixation of the ppy and the respondents

will be deemcd to have considered their point raised in

that behalf.

10, The learned counsel for : the applicant also
referred to para 6 of Rule 181 of the Audit ijectiéns
And Recoveries pace 70 chapter 8 and has argued that the
impugned orders are without jurisdiction. Para 6 of

Fule 181 provides that all cases of cverpayments due

ﬂo incorrect interpretation of the regulaticns on the part
of the Defence Accounts Department for which direct
responsibility attaches to the department should be
submitted to the Government of India for orders. It was
argued that in view of the above provisions, the matter
should have becn referred to Government of Incdia for
orders. VThis not having been done, it uasisubmitted, the
order w2e passed by respondeat No . 4?. 'S
without jurisdiction., We are unable to agree with fhis
contention of the learned counsel for the applicant. The

applicants who are retired Defence Fersonnels, are governed
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for the purpose of fixation of pay on their re-employment
by the provisions of Central Services (Fixation of Pay Of
Re-employed Pensioners) crders 1986. That teing so,

the provisions of Audit Cbjections and Recoveries will
not be applicable to the tracts of this case. This

argument, therefore, is of no consequence,

11, We now proceed tc examine the argument of the
learn:d counsel for the applicant that the provisions of
Central Services (Fixation of Fay Of the Re-employed
pensioners) orders 1986. are viclative of the principle
of equal pay for equal work anc as such are ultravires
of the Consti§ution. It was stated that the pay of the
L.D.Cs appointed in the Cpto Electronics Factory,
Dehradun from the open market are entitled to the fixation
of their pay on their appeointment at the initial scale
of the sceale, whereas ths pay of the applicants who are
discharging similar functions has been fixed at a stage
below the minimum of the saale. Applicants can invocke
Article 14 of the Constitution only if they are able

to establish that the pay of the similarly situated
retired Defence Fersonnels re-employed in Cpto Electronics
Factory, Dehrqc¥n has been fixed differently .ithout any
justification for denying similar treatment to the
applicant working in the same factory. The burden of
establishing discriminatiocn is on the applicants but
they have not placed any material before us in proof

of the alleged discramination attracting provisions of
Articl: 14 of the Constitution. Hence, plea of
discrimination cennot be accepted. The mere fact that
at one point of time the pay of the applicants was

fixed at the minimum cf the scale on account of adminis-
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trative =rror is not sufficient to justify the plea

of discrfimination. Sc far as the comparision of the

applicants with others wvho have been appointed as

L.0.C. on a regular basis is absolutely out of plece,

The applicnts have been re-employed and their pay has

been fixed aftz=r excluding the amount of pension

received by them from the pay which they wvould have

received in the scale 850-1500/~ had they been in

employment of COpto Electronics Factory Dehrudan as

regular employees. This is done under the relevant

tie

framed in that behalf., The applicents had cgiven their

ocption for being governed by the said rules for

purpose of fixation of their pay. Ue, thorefc

rules

that no provision of the constituticn hss been viclated

either by refixing the pay of the applicantis

applying orders 16 of the relevant orders.
125 Simil er gquestions came up for consideration

or by

before the Frincipal Bench in 0.A. No. 737/92 decided on

20.8.92 and U.A, No. 227/94/FA No. 1470/94 decided con

10.6.1994.. In both the eases, it was held that the

refixation of the pay cof the applicants was legal and

valid and accordingly dismiss the petiticns.

15 In view of the discussions made above, ue

find and hold that there is nc merit in thése applications

and the same are accordingly dismissed leaving the

parties to bear their own costs.

Memigr=~A 2,11./771( M
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