~ , Regerved,
GENTRAL ADMINISTRATIVE TRIBUNAL ADDL,BENCH,
ALLARABAL,
This The ;Lf ,Jahuary ,1997,
«

CURAM, Hon'ble Mr,.S,D,Das Gupta, AM;
Honlple Mr T,L,Verma, JM,

O A N 1226 OF 1993,

gri Nek Ram son of sri Thakuri,
resident of village and post :
Mai Khurd Kalan, District;

ghahljahanpur,
Applicant,

C/A:sri M, K,Upadhaya,

VERSUS:

1, Uhion of India through the Secretary,

jiin, of posts & Telegraph,

2, Director, postal services, Bareilly

Regicn, Bareilly,

3, superintendant, Post offices, shahjahanpur,
Division, Shahjahanpur,

o Regpondents,

C/R, sri s,C, Tripathi,




( By Hon 'ble Mr S.Das Gupta, AM, )

Thie application has been filed under section
19 of the Administrative Tripunals Act, 1985 seeking
quashing of the impugned order dated 13.12,1992 by which,
the penalty of removal from service was imposed upon
the applicant and the order dated 24.5,1593 by which,
the applicant's appeal against penalty imposed was
dismissed. He prayed for a direction te the respondents

to reinstate him in service with all the censequential

penefits.

- 8 The applicant was aprointed on the post of
Extra Departmental Branch Post Master in July,197¢.
The respondent No: 3, vide his order dated 1.5,109
initiated departmental proceedings against the

app licant ,under Bule 8 of the Extra Departmental
Agents { fE*A' Conduct and Service) Rules, 194,  There
were several articles of charges levelled against

the applicant which re lated to the fradulent
mis-appropriation of Meney orders. There was also an
allegation that he had ecnatched enquiry Papers

from the Assistant Superintendant of Pogt officers

and torn them. AR enguiry was held into the charges.
The enquiry officer in his report dated 4,12,1992
cameto the conclusion that none of the charges leve 1le
anainst the applicant was established., The Respondent
Ne.3, however, disagreed with the findings of the
Enquiry Officer and imposed penalty of dismisal from
service on the aprlicant by the impugned order dated

13.12,1992. The applicant preferred an appeal before
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the respondent No.2, and the same was dismissad by the

. impugnzd order deted 24.5.1993.

9. The applicent has challenged the impugnsd orders
on th: ground that the respondent No.3, did nct consider
the evidence on Tecorde While disaggreping with th.

findings of the Enquiry Officer. Other grounds taken

is that the respondent No3, did not give the applicant
an opportunity befgre setting aside all the findings
of the Enquiry Jffic:fﬁ%%lding him guilty, therzby,

violating principles of natural justice.

ﬁ. The respondents have filed counter affidavit

in which, the circumstances leading to the initiation

Qf disciplinary proceedings against the applicant have
been stated in detail, It has been further stated that
zz; consideration of enguiry Iepurt;w§sﬂ>that the same
was not based on facts and the records submitted during
the enquiry and therefore, the disciplinary authcrity

dis-agried with th: findings, recording detailed reasons

for such disagreement . Further t4le case af ‘the responden

w
-s is that gEgQgﬁ thers is no prcvision ume®r the rules

Show
to give further opportunity to the applicent fes—whren,
disciplinary authcrity has disagreed with the enqurity

rzport.

& Ths applicant has not filed any rejoinder affidavit

We have heard the learnsd counsels for both the parties

and perused the ricord car=fully.
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6. During the course of arcuments, the learned
counsel for the applicant emphasised one of the pleas
raised in O,A,, He urged that by not giving opportunity
to the applicant after the disciplinary authority
disagreed with the findings of -the enquiry officer
and straightway impesing penalty, there has been
f lagrant violatioen of natural justice. Inthis recard
he sought reliance on the decision of the Hon 'ble
Supreme Court in the case of ' Narayan Mishra., V/S
State of Orissa.® 1969 SLR(SC) 657, in support of
his contention that where the Discipdinary Authority
disagreed with the findings of the enquiry report,
the reasons for such disagreement should have been
communicated to the applicant and he should have been
given epportunity to make a representation before

imposing penalty on him,

T The disciplinary preceedings acainst the
applicant were initiated under Rule 8 of the EDA
(Service and Conduct) Rules, 1964, In this rule, the
detailed procedure for holding enquiry and alse the
manner in which the penalty can be impeosed have

not been spelt euyt, However, the instructions of
D.G,P& T dated 16,1,199C which may be found ﬁ;;gr this
rule in Swami's Compilation stipulates that it would be
desireable to follow the provisions of Rule 14 eof
CCS(CCA)Rules, 1965 in spirit, if not literally,

s0 that, there may be no occasion to challenge the
same on the ground that opportunitiss wunder Article
311(2) of the Constitution were not provided, We,
therefore, adverted to the aforesaid rule to see

the pBovisions pertaining to the situation inwhich

the disciplinary authority disagrees with -
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thefindings of the Enquiry Officer. This ruleaweﬁw:),
h-Owauer, does not indicate any thing in this regaed,
However, rule 15 of the CCS(CCA)Rule, 1965 specifically
provides that if the Disciplinary 8uthority disagrees
with the findings of the Enquiry Authority on any article
-3 Of charge, he shall record reasons for such disagree-
ment and record its own findings on suchg charges if
the evidence on record is sufficient for the purpose.
There is, however, nothing in this rule to indicate
that the charged officer should be given an epportunity
to represent after the disciplinary authority records
its disagreement with the findings of the enquiry

officer before imposing the penalty,

8, In the case of " State Bank of India,Bhopal. V/ S;
$.5.Koshal,* (1904) 27ATC 834, the Hon'ble Supreme Court
has laid down that where the disciplinary authority
disagrees with the findings of the Enquiry Officer,
there is no need to give a fresh opportunit y te the
charged officer by way of Show Cause Notice, unless
there is a provision for the same in the relevant

statutory rules.

9. We have seen that the rule 8 of E,D,A, (Conduct

and Service) Rules, 19%4 does not give any detaids

as to how the enquiry has to be conducted, and in whit
manner the disciplinary authority shall impose penalty,
Therefore, these statutory rules do not have any
provisien for giving opportunity to the charged emplovee
in case the Bisciplinary Authority disagrees with the
findings of the Enquiry Aatheority. Assuming that as the
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rules are silent on this matter, ag® the provisions
contained in the CCS(CCA) ,Rules should normally
be adhered to, we find that even inthose rules there

is no statutory provision that the show cause notice

be issued to the charged employee in case, the

Diciplinary Authority disagrees with the findings of
the gEnquiry officer, Thus, in view of the ratio of
the decision inthe s,5,Koshal's case, the order of
the Disciplinary authority in thecase before us,
cannot be neld as ildegal on the ground that the
penalty was imposed without giving the applicant
a Show cause notice, when the Disciplinary Authority

disagreed with the Enquiry officer,

ﬂﬁ} 10, There is however, af specific provision under

Rule 15 of the CCS(CCA) Rules, 1965 that when the
Disciplinary Authority disagrees with the @indings
of the Enguiry Officer, such authority must record
reasons for such disagreqmentuﬁithough, similar

provisions de not exist in Rule 3 of the E ,D,A.
(Conduct and service) Rules, 1964, We may hold that
teArt even in the case of Extra-Departmental Employee,

it would be necessary for the disciplinary autherity
to record reasons of its disagreement with the

findings of the Enquiry Officer, This would follow
from the principles of natural justice even though,
there are no statutory provisions in this regard
under the BDA(Conduct & service)Rules, 1964, We
find that the Disciplinary authority in this case
has recorded detailed reasons for its disagreement
in the impugned order by which, the penalty was
imposed on the applicant, Thus, these reasons were

koewn to the appliicant when he filed an appeal

e .
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hefore the Appe llate Authority and to that extent,
raising all the propc pleas before the Appe llate
Authority was fa cilitated, The applicant did file
an appeal stating in detail why heshould:ft; he ld
guilty to the charges. This appeal was considered by
the Appe llate Authority who recorded detailled reasons
for dismissing the appeal, We thus, find that the
applicant was given an adequate epportunity even after
the Disciplinary Authority disagreed with the Enquiry
Officer and that there has been no violationof the

principles of natural justi¢e in this regard.

11. No other point was urged by the learned Counsel
for the applicant before us. In any case, the other
pleas raised in the O.A, mainly relate to the
evidence on record and it is settled law that

there would be ne eccasion for the Court /Tribunal

to reconsider the evidence on record in order te

ses whether it was possible to come to the finding
different from that arrived at by the Enquiry Authority,
or the Bisciplinary Authority unless, such findings

are shown to be wholly perverse, Or based on no evidence.
The findings of the Disciplinary Authorily as recorded

in the impugned order of penalty are neither perverse,

nor are based on ne evidence.

12. In view of the foregoing, we are not satisfied

that any case has been made outby the applicant for our
interference, IThis application is, therefore, dismissed
laaging the parties to bear their own costs.

Hoa: i

MEMBER (J) ., MEMBER (A ).
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