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Vedmani.karma, son of late Indramani 
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Union o India, through General 
Manager P), Northern Railway, Baroda 
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2. D.°. Northern Rail,,my, 
Mora au ad Resp ndents. • 

( By Advocate Sri D.C. Saxena 

ORDER 
ems •■•• ammo 	 Inial smile 

( By Hon. Mr.S. Das Gupta,Member ( A) ) 

T.e applicant was a confirmed Railway S rvant 

working under the Despondent no. 2. He was pr mated 

on adhoc .asis to the post of Assistant SuperiE tcndent 

with the approval of the D.R.M. rotor ad 	vid • order 

dated 1. .1987(Annexure - A 2). Since then, t 

has been working on the post of Ass stant 

ndent and it has been claimed by t 
AA- that there was 	
C 4R. 

as no qemOof complaint from 

r. By the letter dated 26.10.1992 

on was issued Fly-  holding a regular -election 
st of Assistant Superintendent in w ich 

ests were to be held on 14.11.1992 a d 

2,t0r 7 vacancies notified , 21 candidates 

ed and the applicant's name appeared 

applican 

Superint 

applicant 

any quart 

notificat 

for the 

written 

21.11.19 

were cal  

-at 



31. No.2. The applicant claims that he fell -ick 

on 2.11.1992 and was under treatment of the airway 

doctor. He immediately reported this to the 

respond =nt no. 2. The Railway Doctor extended the 

period of unfitness from time to time 	a 	finally 

he was • eclared fit on 18.12.1992. A copy of sick

certif cate is enclosed at Annexure— A 5. TI e 

respondent no. 2 issued a letter dated 18.11 1992 

asking the applicant to appear in the suppl•mentary 

written test to be held on 21.11.1992 but the applicant 

could n t appear in the same as he was serio sly ill. 

When h returned for duty on 21.12.1992 after being 

declare fit, he found that his pay has bee,  reduced 

from Rs. 50/— p.m. to Rs. 2150/— p.m. On ma ing 

inquiry 	revealed that the respondent no. 2 had 

already issued an order reverting the appli ant from 

the pose of Assistant superintendent on 12.1 .1992. The 

applicant has impugned the said reversion o der dated 

12.11. 992 (Annexure— A 1) and has sought 	e relief 

of gu shing the same and to direct the respondents 

to all •w him to appear in the supplementer, written 

test. 

2. 	he main ground taken by the applic an'i is that 

he cou d not appear in the written examinati on and 

the su plementary examination as he was med cally 

thnf it which is supported by medical certif Gates; 

there ore, the respondents could not have everted him 

by an order passed behind his back without giving 

him a opportunity to show cause. It has iieen 
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cont n 'ed that the order of reversion is to 

malafi•e since the said order was passed o 

wherea- the written examination was to to 

on14.1 .1992 and the supplementary test on 

thus, the respondents could not have antici 

he wo id not appear in the written test whe 

or der o reversion was passed. 

nted by 

12.11.1992 

e place 

1.11.1992; 

ated that 

the said 

3. e respondents have filed a counter 	fidavit 

h the fact of his adhoc promotion ha b ec n 

d. It has been averred that on an e rlier 

the applicant appeared in the writ en test 

ction to the post of Assistant Super ntendent 

as found copying from written materi 1 durin6 

ination. He was, therefore,given the penalty 

olding of increment for 6 months w.e.f 1,3,1988 

Thereaf or, another test was held on 21.12.1910/29.12. 

1992 b t the applicant did not appear in the said 

test r porting sick w:.e.f. 22.12.1990 till 01.12.1990 

and th s managed to continue as adhoc Assis ant 

Super in Lend ent 

in whi 

admitt 

occasio 

for sel 

but he 

the exa►  

of with 

4. 	Ac ording to the respondents, the appli ant 

report() sick on 2.11.1992 with the Senior D 

Medical fficer, Nazibahad and not with the 

visional 

Mecii cal 

for ',Jet/ 

content 

was clecl 

Na zibab 

Division 

Officer, Moradabad and that he left isoradebad 

babad without any authority. it is a urther 

on of the respondents that the applicant 

red fit by the Divisional Medical Of leer 

d on 14.11.1992 as intimated by the 	nior 
1 ledicol Uf ficer Nazibabaci vide lett 
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dated 16.11.1992_ (Annexure- C.A.' 	1). The sick certificate 

at Annexur 	A 5 to the O.A. by which it was stated 

that the applicant would be unfit to perform his 

duties till 30.11.1992 was not submitted by the 

petitioner in the of fice, It has, however, been 

admitted 	at the applicant was declared fit by the 

Assistant livisional Medical Officer, ,,Ioradabad on 

18.12.1992 

5. 	The 

on being in 

epplic nt 

was asked 

be held on 

which had 

in the Ares 

applicant sir 

wife and so 

further sta 

is the comp 

-tion had 

promotion 

regard thr 

decision o 

was reverte 

The respon 

is not by 

no question  

respondents have further contended that 

armed by the D.M.O. Nazibabad that the 

ad been declared fit on 14.11.1992,  he 

o attend the supplementary written test to 

21.11.1992 by a letter dated 18.11.-992 

o be pasted on the door of his residence 

nce of two welfare inspectors since the 

s not available at his residence and his 

refused to accept the letter, It is 

,d that the Chief Personnel Officer who 

tent authority for allowing the adhoc promo-. 

assed orders to discontinue his adhoc 

disallowing the request made in this 

ugh the union .In compliance of the 

the Chief Personnel Officer, the applicant -

by the imJugneci order dated i_2.11.,_992. 

ents contend that the order of reversion 

gay of pen,31ty and, therefore, there is 

of giving him an opportunity to show cause, 

6. 	The applicant has filed -Ole,- rejoinder affidavit, 

.Ae,Part fro,, reiterating the contentions made in the 



• original application, the applicant has denied that 

he had adopted unfa4rmeans in the written test for 

the post as alleged by the respondents. It has been 
stated that some printed matter was thrown by another 
examinee near the 	t̀   of the applicant and thus 

the examiner thoughthat the applicant was copying. 

He has also denied the allegation that he manacled 

not to appear in the written test held on 22.12.1990/ 

29.12.1990 stating that he could not appear as he was 

sick during this period. It has been alleged that 
TA, 	pia 4-# 1,-.1e1 

Annexure— C.A. 1 is a fabricated documents, in which 
/IL 

it has been stated that despite the Tribunal's 

interim order directing the respondents to consider 

and allow the applicant to appear at the supplementary, 

examinat:on, the respondents refused to allow him 

to appear at the test by an order dated 12.1i•1992 

- 4 c  
(Annexure— A 11). It has aiso( 

 stated that in the 
meantime, the respondents declare the results of the 

written test and fixed 25/28.1.1993 for the viva—voce 

L1. est,1. . 

7. de have heard the learned counsel for the 

parties and have carefully gone through the pleadings 

of the case. 

8. There is no disoute that the applicant was 

promoted on adhoc basis by the order dated 1.5.1:)874  

as 	s-Lac.h,The adhoc promotion did not confer any right 

on the applicant to continue on the higher post in-

definitely and the respondents were certainly within 
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v- Ye:vea-4A 
their rights tojL refusa th.r.,--ill-D-p-p-eant to appear in 

the selection test or the applicant having appeare: 

ash faiJAto pass the test. The facts, however, 

revealed that on one occasion, the applicant was 

found to be adopting unfair means at the selection 

test for which he was penalised by stopage of incre- 

ment. The respondents apparently did not exercise their 

rights to revert the applicatt. Thereafter, another 

examination was held on 22/29.12.1990. The respondents 

hove stated that the applicant managed not to appear 

in the said examination by reporting sick, it is not 

the cse of the respondents that the sick mediCal 

certificates furnished by the applicant were forged. 

If the railway doctors themselves have declared the 

applicant as unfit, it would be difficult to accept 

the contentions of the respondents that the applicant 

deliberately managed not to appear in the examination. 

In any case, even on that occasion, the respondents 

apparently chose not to exercise their rights to 

revert the applicant on the around that he deliberately 

avoided appearing in the examination. 

9. 	4q0 Third time the examination was held on 

14 21.11.1992. The applicant had again reporter) sick. 

The sickness certificates were given by the railway 

doctors and not by any private medical practicner. 

The letter enclosed at Annexure- C4- . cannot nullify 

the subsequent certificates produced by the applicant 

to show that he Was declared fit to rejoin duty only 

on 18.12.1992. There is nothing to indicate t.ilat what 



was the nature of the sickneds and whether such 

sickness was so severe as to .prevent the applicant 

from appearing in the examination. There is not even 

a whisper in the counter affidavit tnat any inquiry 

was made by the respondents to ascertain the nature 

of sickness 

that he was 

of the applicant to come to a cc-inclusion 

miklingering or he was really so 

ill that it was not possible for him to appear in 

the examination 	The first date of the written test 

WaS on 14.11.1992. The respondents had no means of 

knowing that the applicant would not appear in the 

said test or in the supplementary test held on 

21.11.1992 when they issued the impugned order on 

12.11.1992. Thogigh, the respondents have triad to 

explain away this apparent discrepency in taeir 

reversion order ao stating that the competent auth rite 

had decided not to continue the adhoc promotion, it 

is apparent from the facts averred that the respondents 

had already come to a conclusion that the applicant 

would manage to avoid appearing in the written 

test and thus 

i16 even before 

f acts averred 

, issued the order on 12.11.1997 jet 

the actual testy were h.eld.1 From the 

such a presumption is not totally 

unreasonable yet when the respondents themselves 

directed the applicant to appear in the supplementary 

test on 21.11.1992, they certainly f ell is error 

by issuing the reversion order on 12.11.19)2..In 

our view, the proper course would have been to make 

an inouiry44546 with regard to the nature of illness 

and thereafter, come .to the conclusion that the 

applicant was deliberately avoiding appearence 
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in the examination., It is not the case of the 

respo, dents that any such inquiry was made. Since 

no suci inquiry was made, there is nothing concrete to 

suppor the conclusion of the respondents that the 

appliC nt had been deliberately avoiding apoarinc.; 4 

'at in the s election, test and in that view of the matter, 

the imp fined order dated 12.11.1992 cannot be sustained. 

10. 	In view of the foregoing, the application is 

allowe . The impurjned order dated 12.1.1.1992 is 

quashed The applicant shall be deemed to have continued 

on the post of Assistant Superintendent till his 

retire sent cn adhoc basis and shall be entitled to 

retinal benefits on that basis. In vier of tie peculiar 

circumc- tances, we do not ,however, order pay-aent 

of any .ifference of wages from the date of his reversi_ 

—on til the date of his retirement. There will 
be 

no order as to costs. 

ti•mber(Jj 

(n•U* 

Member( A j  
fl 


