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Sl. No.2. The applicant claims that he fell pick \
on 2.11.1992 and was under treatment of the ra11Way;
doctor., He immediately reported this to the| |
respondent no, 2, The Railway Doctor extended the
period [of unfitness from time to time and finally
he was declared fit on 18,12,1992, A copy off,sick %
certificate is enclosed at Annexure- A 5, The
respondent no, 2 issued a letter dated 18.1141992

asking [the applicant to appear in the supplégmentary

written|test to be held on 21,11,1992 but the applicent
could not appear in the same as he was seriogsly illi

when he returned for duty on 21.12,1992 after being
declared'fit, he found that his pay has beep reduced
from Rs/,2250/- p.m. to Rs. 2150/= p.m. On making

inquiry|, it revealed that the respondent no,|2 had

already| issued an order reverting the applig¢ant from

e ——

the post of Assistant Superintendent on 12,14 .1992, (The

appliclant has impugned the said reversion opder dated
f 12.11,1992 (Annexure- A 1) and has sought e reliéf
E of quashing the same and to direct the respondents

to alldw him to appear in the supplementary written

test.,

T

2. The main ground taken by the applicang is tha
he could not appesr in the written examination and
the supplementary examination as he was medically

infit|which is supported by medical certificates

therefore, the respondents could not have geverted him
by an|order passed behind his back without |giving

him an opportunity to show cause, It has Been

\S@ »
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contendged that the order of reversion is tainted by
malafide since the said order was passed on 12.11.$992
whereas, the written examination was to talde place;
onl4,11,1992 and the Supplementary test on 21.11.1992;

thus, |the respondents could not have anticipated that

he would not appear in the written test wheh the said

order of reversion was passed,

3s The respondents have filed a counter affidaviﬁ
in which the fact of his adhoc promotion has beén
admitted, It has been averred that on an efrilier
Occasion, the applicant appeared in the written test
for selection to the post of Assistant Superintendentt
but he was found copying from written materidl durin
the examination, He was, therefore,given the penalty

of withholding of increment for 6 months w,eJf, 1,3,1988,

!

Thereafter, another test was held on 21,12,1900/29, 12,
1992 but the applicant did not appear in the| said
test reporting sick wie,f, 22,12,1990 till B1.12.1990

and thus managed to continue as adhoc Assistant

Superinftendent,

4, ACcording to the Tespondents, the appli¢ant
Teported sick on 2,11,1992 with the Senior Divisional

Medical Qfficer, Nazihabad and not with the Divisionll

Medical |Officer, Moradabad and that he left Moradabad
for Nakibabad without any authority, It is a [further
contention of the respondents that the appliclant
was declared fit by the Divisional Medical Offlicer
Nazibabad on 14.11.1992 as intimated by the Senior

Divisiondl Medical Of ficer Nazibabad vide letter
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was the hature of the sickness and whether sych
sicknesls was so severe as tocprevent the applicant |
from appearing in the examination, There is npt even‘
a whisper in the counter affidavit tnat any| inquiry
was made by the rESpondéntS to ascertain the nature
of sickress of the applicant to come to a copclusion
that he |was -simply m@lingering or he was redlly so
111 that it was not possible for him tc appgar in
the examination » The first date of the wriften tesit
was on| 14.,11,1992, The respondents had no mgans of
knowing| that the applicant would not appear|in the:
said test or in the supplement ary test held ¢pn
21..1.1092 when they issued the impugned ordgr on
12.11.1092, Thoygh, the respondents have tripd to
explain away this apparent discrepency in their

reversion order ag stating that the competept authority

had ddcided not to continue the adhoc promoftion, iF

is apparent from the facts averred that the reSpondénts

had algeady come to @ conclusion that the |applicant
would |manage to aveid appearing in the wrifjten
test |and thus, issued the order on 12.11.1992 it
36 evenh before the actual test, were held,f Ffom the
facts| averred such a presumption is not togally
unreaspnable yet when the respondents thepselves
directed the applicant to appear in the sppplementary
test en 21.11.1992, they certainly fell 1ip error

by issuing the reversion order on 12.11,19p2. In

our vilew, the proper course would have been| to make
an inquiry@aBe@d with regard to the nature of illness
and Yhereafter, come to the conclusion thet the

applidant was deliberately avoiding appeargnce «
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in the examination,, It is not the case of thHe

Tespondents that any such inquiry was made) Since

nNo such inquiry was made, there is nothing doncretel to

Suppory the conclusion of the Tespondents tHat the

4
applicant had been deliberately avoiding ap%Pring

in the |selection test and in that view of the matten,

the impugned order dated 12.11,1992 cannot bk sustained.

10, In view of the foregoing, the appli¢ation ils

allowed, The impugned order dated 12,11.1992 is

o

quashedy The applicant shall pe deemed to have continued

on the|post of Assistant Superintendent +tilll his

retirement on adhoc basis and shall pe entifiled to

retiral |benefits on thet basis, In view of the pecul}ar

circumstances, we do not showever, order paypent

of any difference of wages from the date of hfis revensi-
|
-on tilll the date of his retirement, There will be

no order| as to costs,

L h e P
¢ Mémber(J) Member (4)




