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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,ADDITIONAL
BENCH AT ALLAHABAD.

O.A. No. 1363 Of 1992

’ dated: {uf august ,1995.

Hon.Mr. S.Das Gupta;ﬂember{h}
Hon. Mr. T.L.Verma, Member(J

Smt. Kamla Devi Widow of late Bansh

Raj Sharma, Ex. T.T.E. N. Rly. Allahabad,

R/o Care of Sri Shrinath Sharma, Lakshmi

Talkies Campus,Katra Allahabad. .... APPLICANT.

(By Advocate Sri A.K. Sinha)

VERSUS

) 1S Union of India, through the G.M.
Northern Railway, Baroda House,
New Delhi.

2. DCR.H. N- Rly;
Allahabad.

3# Sr- D.C.S- N- Rlyr
Allahabad.
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benefits. It has also been prayed that é&the
respondents be directed to pay to the applicant all
retiral benefits with interest at the rate of 18% per i
annum and also to giye to one of the sons of the
ceceased employee appointment on compassionaté
ground. A& further prayer is for a direction to the

respondents te pay with interest salary and

1 Tm———— ‘*..Wi m_ ﬂ-—-H A e e ————— -

zllowances of the deceased employee from 1.5.1986

till his death treating him to be on sanctioned

lesave.

2o The applicant's husband,who was a travelling

2
ticket examination and was posted at Allah‘abad) was
served with a major penalty charge-sheet and aftér an
ex—-parte ingquiry , the disciplinary authority passed
the impugned order dated 29.2.1988 removing him from
service. The deceased employee submittyed an appeal
to the respondent no. 3 which was rejected by the
impugned appellate order dated 19.5.1988. He
submitted a revision petition dated 25.8.1988 to the
respondent no.2 but no decision was taken on dsthe
same by the respondents. The deceased emplgyeer

thereafter, met with a train a,ccident_ at rﬁ%ﬁmu,%h '

] ;-:;.

stationon 23.2 .1939
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The applicant made two reptesentationsto the !
respondents for being granted retiral benefits and If
vo v Rewl |
also dthe “:nt fund deposits vide her 5
' T
representationy dated 3.5.1989 and 10.9.1989. Since !
thtstevokadnﬂ response, she filed an O.A. at Lucknow i
& Bench of the Tribunal.As, however, the-applicant had {
s 3
started living at Allahabad and it was difficult for ’
her to go to Lucknow to peirsue the matter, he filed _ —wi’
an application at the Lucknow Bench seeking L h"
permission to withdraw the case and to file a fresh Jf .
[V e
petition at Allahabad.It is stated that gthe Lucknow T i
B e
Bench by an order dated 26.8.1992 allowed this ',_?1; .
)
application but the applicant has not been able to l J.i
\ TJ [
obtain the copy of the same. Thereafter, he filed {_.J Yu 7
the present application seeking the reliefs r by I
Er
aforementioned. , T
L |
“T-|1' |
3. The case which has been set up by dthe M
| T
a applicant is that her husband had developed serious
difference with his causins who had ysusrped e£ his
, | | | landed property by unfair means and this developed d

into a family %ewd.It is alleged that this musi:" 8
1 i .

threatened to liquidate”the appl ant“jipﬁﬁbﬁhéﬁ d
e:ven hireﬂ puof,eaim . m@; to %m f%im ey |

Ll

made atleast wu_fT

ég i@lﬁ | s‘;@ FI“EEP but ﬁa&“ on both the
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applicant's husband decided to leave Allahabad and,
therefore, submitted an application to the respondents
to transfer him to some other place far away from |
Allahabad? in Allahabad Division or in any other ;
ijisinn. A photo copy of the application dated
5.1.1985 has been annexed as Annexure-A 1. Not

receiving any response to the said representation, he

et -

made another application dated 31.1.1985 for transfer
to any place in Northern Railway. A photo copy of this
application also has been annexed as Annexure-A 2.

Thereafter, the deceased met the respondent Nos. 3 & 4
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i -personally but to no avail.Meanwhile, the continuous

tension told on his health and he fell seriously ill.

Since he was 11v1ng alone at Allahabad and there was i
Mwl to lookafter kg?? his neighbours arranged to send him 1
WL ‘ _ —. 1',- - - "

to his, village a# Faizabad on 1.5.1986. The Doeley .

attending on his advised him fer complete rest. He ' *—;_
recommending leave from 2.5.1986 to 24.5.1986 and the

same was received by the Chief }napeetor of Tickets.

sent a certificate from the private medical practicner l. ! |
|
|
As his condition did not improve, hEiwassaﬂwiEEd;QHd. |
I
|

rest upto 31.8.1986. A certificate from @sthe private

leave app11cativn requesting ext&naidnnﬁf.legﬁﬂ'uﬁtﬂh

" Medical Practicnerwas sent to the C.I.T.alongwith the |
4

31.8.1986by registered post. Th* ptfaﬁm“i; > E ?ﬁ!ﬁl’e,&
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application along with the receipt of the fa'ilﬁ&“ |
haﬁ been annexed as Annexure- A 3. Meanwhile, h:a had
sent more representations to dthe respondents for his
transfer from Allahabad and since the respondents did
not pay any heed to thése,out of frustration,the deceased

| 7
sent a letter of resignation dated 25.7.1986 requesting

of this 1letter is at Annexure-A4. The respondents

s allegedly did not pay any heed even to this letter and

neither %5 his leave nor accepted or rejected the

:
|
|
l
|
!
!
i
that his resignation be accepted w.e.f. 1.9.1986.A copy } b
Il__ .

request for resignation.Instead, he was served a major

penalty charge-memo dated 25.11.1986" which was sent hﬂ-t‘or-

his village addres§9for unauthorisedly absenting h=m from
duty w.e.f. 1.9.1986. He replied to the charg-sheet

stating that he had submitted & resignation to take

effect from 1.9.1986 and there was no rejection of it

~
even a-fterhm of 6 months, the case may be closed and

he may be allowed to retire with the pensionary benefits
due to him.No action was taken on this letter and an
inquiry officer was appointed. On receipt of the

commiunication dated 20.5.1987from the inguiry Oﬁfl»Gﬂfr

the deceased replied that he was w:.xllmng to pnrb;cﬁ

in the inquiry and 'ﬂ'&?—ﬁﬁnﬂ his case pr;o';qzijqeﬂ‘ H‘fﬁ Blthings

were arranged at any atfat;.:dh: .-aw'ray fron ,~-_“_ N ,. :

I| L ..

"h"fgafa his life was threatened. A pl oto
A
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w.e.f. 25.7.1986. A copy of the 1inguiry report is at
Annexure-A 8. This finding was accepted by the
disciplinary authority and the penalty of removal was
passed. The deceased submitted an appeal and the same was
rejected allegedly by an unreasoned order. His revision
petition was not acted upon.

4, In the cs#xcowmspectus of the above circumstances,
the applicant has pleaded that the order removing the
applicantJﬂ_from service was wholly arbitrary and
unjustified and should, therefore, be quashed.It has been
contended that the respondents most arbitrarily and
illegally did not consider the request of the deceased
for transfer out of Allahabad; that the issuance of the
charge-sheet was unwarranted as the period in dispute was
fully covered by the certificate from g}?brmedical
practicner and that the applicant’s requested to held the
discipl inary inquiry out_side tie Allahabad ,I was not
considered arbitrarily and illegally. It has been further

contended that the disciplinary authority 'did not

consider the circumstances arising out of théwgﬁadf¢QM§ﬂbg

in which the deceased employee was placed due it‘a‘ thr'eat

to his 1life and passed the Qrﬂ_‘gﬁ

arbitrary and illegal mannery . 111]11&:'1!3 ..?El?;"er. - appe.

authority did not consider the various Fa@hﬁ‘ & hﬁ‘ ﬁm‘r
el

in @sthe appeal and paased an ung;eas?fﬁ
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Sri S.F.A.Nagvi, presenting officer on behalf of the

Railways accepted notices on behalf of the Respondents. ,

Thereafter, he had also filed his Vakalatnamaduly signed
by a2n officer of the responding department. Since then ;

number of opportunities were afforded to the respondents ) " Mra ;
to file their counter affidavit and finally an order was :

passed on 12.8.1994 to the effect that incase no counter ;Aﬁﬁhg

affidavit was filed within 4 weeks, the application
shall be taken up for ex-parte hearing. Despite this

order, no Counter Affidavit was filed nor anyone

appeared on behalf of the respondents when“Ehe case was
camel up for hearing on 1.5.1995 .We, therefore, heard
the learned counsel for the applicant and proceeded to
decide this matter on the basis of the pleadings on

record.

6. The averments made by the applicant, having
‘ . e
ngh.rebutted by the respondents despite enough opportunity

QI applicant are admitted.In this regarﬁ Q@EW§E

in our view hy the ratioqale nﬁ t‘he'ra _,:_gf;_ Jﬁi}r ,ru,_ﬁmr‘g; ,ﬂ

- =t o ? y - .
court in the cas& of MG “1{' U ’M 'S tate
ki {--'—_—-* n v

gl

Pradesh, A.1.R. 19’&4;:5 28 ﬁik | We—suete—the—rele
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7- The above decision was followed by the High
Cozrt of Calcutta in the case of ArbindiDas Vs. State of
West Beng=l,1983 (2) SLR612 ,in which it was held that
in the zbsence of the counter affidavit, the averments
made in the writ petition are to be taken as admitted.

ﬂ:-t El# . =l
We area reguired to see whether the averments made in - A

the O.A. constitote sufficient ground for us to. S
L1 LS -

in&erf’eref in the disciplinary action taken by the ._i_;jx!_"-
'I-' - - y

R

respondents =2gainst the husband of the applicant. s o .

8. The applicant had been repeatedly representing
to the respondents that his life was in danger on
account of some family &h% and he requested for
transfer ouwt of Z2llahabad. If | there was a danger to his
life,his reguest was guite reasonable and the

respondents should have seriously considered 1t .T};‘“

could have atleast made an inquiry into the truth fﬁt’

D he “is&‘i‘;is contention that his life was in dansger aﬁ’a
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participate in any inquiry which 15 held at Allahnbaﬂq
parte, in our view, was unwarranted.
9. ‘There is another factor which *Fea

considered. It is that the applleaﬁt had1
ofs resignation. It is clear ﬁﬁﬁm thg
-

respondents were aware that the applicant was unwell

and,therefore, if they had any doubt about the
veracity of the medical certificate, he could have
been directed to appeare before the medical board or
to submit medical certificate from authorised
medical attendant. Inspite of that, they chose to
serve a charge-sheet on the deceased employee for |
anauthorised absence . The applicant had requested for l_ .,: r

holding the ingquiry at a place out side Allahabad t 2%

which cannot be considered an unreasonable request ] G 57

keeping in view the fact that he was apprehending b 5?}:-
danger to his 1life at Allahabad. The respondents !': Rt
should have had no difficulty in arranging the ;ﬁ'ﬁ y

sittings of the inquiry at a place out side Allahabad.

They , howevewr shose to proceed ex-parte against the
applicant.Thereis no doubt that if a charged officer
refuse§ to participate in the inquiry on the ground
which are unreasonable, the inquiry officer shall be
free to proceed ex-parte. However, in the present
case, the circumstances were such which would amply
justify the refusal of the charged employee to

In these circumstances, the holding of inquiry ex-—
' " R
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officer that the resganﬂents:ﬁifg siez
1;‘“*1:; submitted his resigna
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-T

.',. k|
— ﬂLﬁWHﬁtﬂ &Pf*3?1*3§

------

R

rs f‘nlw sery ﬂu.eﬂ. was st

it



144

-10.

&;nmgziry iata this wozld have disclosed the
cirrenstagres winich Ied the applicant to take this
extreme step of suhmittimg a letter of resignation and
thns pmt at Jjeopardy thebenefits accruing to him from J _;

kis lomg period of service under the respondents. :

10, It s a2 =ettled position of law that the

comrts/Iribonzls bave 2 Iimited Jurisdiction with
recerd $to the disciplimzlry action ¢taken b_v. ,ﬂ:he
competent asthority. If Is mot the action which is
mormally Justiciable bt the manner in wnich the
acticn Is tzken. The manner im which the inquiry was
b=ld a2g=imst the applicant bears eloguent testimony to.
the fact that the charged officer was not given
2dequate opportunity to defend himself. The ex-parte

- inguiry was @mot Justified im the circumstances
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the appellate authority has a duty cast upon it to

consider several aspects while disposing of an appeal,

<
Wnless all these aspects are Yy cbnaideredJ n’i‘here
a Yeudar
is failure to discharge statutory duty lun-na:f;r the |
A =

appellate order liable to be guashed.In this regard, we : ‘ e

are fortified by the view taken by {the apex court in

e W

the case of Ram Chandra Vs. Union of ; m
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regularised by grant of leave as due. The.a”gpl‘iqnnt:’jild

her children shall alsm;bﬂ g;"g

India;A.I.R-lgﬁlB:SCll.?a. - . : '

) 1 I In view of the foregoing, we find that both the = ..'.

impugned orders dated 29.2.1988 passed by
thedisciplinary authority and the appellate order dated
19.5.1988 are bad in law and cannot be sustained. We,
accordingly set aside both these orders.Consequently,
the husband of the applicant shall be deemed never to
have been removed from service and to have continued in
service till the date of his accidental death. The

period from 1.5.1986 till the date of his death ahal}. be

the other legal heirs of the deceased eqtpl.""'}?"-ﬁg

entitled to all terminal benefits aaﬁiﬁg“f ‘I:

under the gfstant rules as if

applicant had died in harness. The applicant

g | B
fﬂ“!‘ em,glbym:;t on gqm' ass ._- F*";“Fi ground.Any at
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of salary etc and all the eterminal benefits shall be
paid to the applicant and the other legal heirs within a
period of 4 months from the date of communication of L

this order. |

12. The application is allowed on the above terms.

f-} Parties to bear their own costs. 3 .|
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MEMER (J) MEMBER (&) . - B8




