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RESERVED 

IN THE CENTRAL ADMINisTAAT IVE TR I BUNAL 

ALI.AHAMD BENQ-1 .ALlAHAPAQ 

~ ~L~~ , . 

DATED: THIS THE ~~ DAY OF OCTOBER 1997 

CORAM r- Hon ' ble Mr. S. Das Gupta AM 
Hon•ble Mr. D. c. Verma JM -................... . 

Origina 1. Application No . 1330/92 

connected with 

Or ig i na 1 Application no. 74 of 1992 

With 

Mi s e • App lie at ion no. 214 of 1992 

IN 
Or igina 1 Application No • 1175 of 199i 

O.A.l~3C/26 
Mohani Sha nkar Mi shra son of 

Late Shiv Hari Mishra, Chargeman II 

• 

(r emoved f rom s ervice as discipli '1ary measure) 

• 

Sma 11 Arms Fact ory. l<anpur- - - - - - - - - -APPLICANT 

C /A Sr 1 Y. K. Saxena 

Versus 

1. Union of lnd ia through 

the Secretary . Mi nistry of Def ence 

Production , South Block . 

New Delhi. 

2. The Chairman/ Secretary , 

Ord nance Fac t ories Board, 

lo-A, Auck l ilnd Road, 

Ca lc utta-1 

3. The Genera 1 Mana9er 

(the Di :;c iplinary a uthority) 

Sma 1 1 Arms Factory, 

Kanpur , 

4 , Sr i H • M. S ingh , 
Dy General Manag~r, I nquiry Off i cer, 

• 

Sma 11 Arm s Factory, Kanr>ur- - - - - - -Respondents 

C / R Sr i Ashok Mohilay • 

• 
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q, A, Nq. 74 of 1992 

M .s .Mishra s/o late Shiv Har 1 Misra 

Chargeman, Small Componenent section, 

• 

Sma 11 Arms Factory, Kanpur .- - - - - - - - - Applicant 

C/A Sri Y .K.Saxena 

Versus 

1 , The lklion of lnd ia through the Secretary • 

Ministry of Defence, Deptt.of Defence, 

New Delhi. 

2. The Chaixman/Secretary, 

Ordnance Factories Board, 

lo-A, Auckland Road, 

Calcutta-! 

3. The Genera 1 Manager, 

Sma 11 Arms Factory, 

Ksnpur. 

4. The Deputy Genara l Manager, 

S.r i H .S .Chaddha, 

Sma 11 Arms Factory, 

Kan pur. 

5. The Deputy Genera 1 Manager, 

Sri U,N.Singh, 

S !' a l l Arms Factory, 

l<anpu.r • 

6. The Assistant Works Manager, 

Sri C. K.Samvedi, 

Small Arms Factory, 

Kanpur. 

7. Sri S ,N .Pa 1 
Foreman, S.C. Section, 

• 

Sma 11 Axms Factory, l<anpu.r .- - - - -- - Responde nts 

C/R Sri Ashok Mohiley 
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Mj.sc ,Applicatton no .214/92 In 0, A. 117!)/Cll 

M.s .Mishra s/o J...ate ~eo Sheo Har i Mishra, 

Chargaman, s. c. Section, 

Sma 11 Arms Factory, Kanpur - - - - - - - -Applicant 

C/A Sri Y .K.Saxena 

Versus 

1. Union of India through the Secretary . 

of Defence, Deptt, of Defence, 
New Delhi • 

• 

2 • The Chairman/Secretary, 
Ordnance Factories Board, 
lo-A Auc k land Road, 

Calcutta. 
3. The Genera 1 Manager, 

Small Arms Factory, 

l<anpur. 

4. The Dy. General Manager, 

Sri H .s .Chaddha, 

Sma 11 Arms Factory, 

Kannur. 

5. The Dy, Genera 1 Manager, 

Sr 1 U. N • S ingh, 

Sma 11 Arms Facto.ry, 

Kanpur. 

6. The Ass i stant Works h~nager, 

Sri C. K, Samved 1, 

Small Arms Factory, 

Kanpur. 

7. Shr i S • N. Pa 1, 
. 

Foreman, S. C. Sect ion, 

Sma 11 Ann s Fact ory, 

, 

Kanpur,------ ---------- Haspondents 

C /R Sri Ashok Mohiley 
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ORDER 
• • 

'RY Hon'blf Mr. S,Das Gupta A.~. 

As all th~ aforesaid matters relate to the 

same controversy, these were t ~ken up to~~th~r for 

hParing and are b~in~ disposed rf by this common orfl~r • 

2. Before we enter into a discussion on th~ m~rits 

of the aforesaid matters, it would h~ pe~inent to Pive 

in brief the back ground of th~se cas~s • 
• 

~. The apnlicant was allfllgetily involved in a mis-

conduct inasmuch as while performing payment duty on 
#..(_ 

1.4.~99l,~naid ~.1,142/- only to one Sri s.N.Pau1 Shop 

Foreman after taking latter~s si~nature in token or 

ru11 payment or Rs.4,142/- an1 pocketing the remaining 

sum or Rs.~,OOO/-. After preliminary enquiry, the apnlicat 

was placed under suspension by the OT'der dated ~.4.]991. 

Challenging this order, th~ anplic~nt fil~d th~ O,A, 

No.J171/9J. The O.A. was dPcided at thP e<tnission stage 

itself by an order dated ~.12.1991 in wh1ch a flirection 

was ~iven to the responnpnts to sel"Ve the cony of thP 

charge &he@t to the annlic~ nt within ~ months from the --
date of communication of the order. It was rurthfllr pro-

vided that the annlicant shall cooperate with thfl! enquiry 

and if despite such cooperation, enquiry was not con­

cluded within the specified neriod, the order or susn~n­

sion shall bP deemed to have been quashpd. 

3. The respondents thereafter filed M.A. No.214/92 

in which it was brought out that the annlic snt h~d been 

charge sheeted on 29.~.1991 levellin~ three articlPs or 

charge. It was fUrther brought out thPt although the 

charge ShPP.t l.I(B S sent to the Bnnlicant at his TeSinential 

ad~re~sthe aunlicant evaded receiving the samP. A cony 
/ 

or the charge shePt was pested on the door of his 

(/ res i ne nc p • 

\~ . 

Thereafter an Enquiry Officer was aooointed 

_____________ 1----------------------~--------~--------------------~----------~---
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by an order datPd 19.~.1991 and information in this 

regard was also to the anplicPnt at his resident 

adt1res s but the same was returned undelivered with the 

nostal remark thE"t ~espite many attemnts, thP a ddre!lsee 

was not available. Th~ rE'~ponnents fUrther statE'd thr.t 

the Enquiry Officer sent a notice on 20.7.1991 informing 
~. -.Lo"'r 

the annlicant~thP date fixed for the hParing but thP 

notice was rec~ivPd back un~elivE'rPd. Thereafter all 

communications were pasted on the door or thP apnlicant•s 

official quarter. It was alleged that the ar.plicant had 

thus filed O.A.l1"5/91 and obtc:i ned an orr1er thereunon 

by ')tds.-rep~senting thP facts. The reJSpondents according 

prayed for suitable orders ke~n1ng inv1Pw the facts brou 

out in the aforesaid M1sc.appl1cat1 on. 

4. ThPreart~r thp apnlicant filed O.A.No."4/92 

seeking same reliefs as were sought in O.A. No. 11 ~!5/91. 

The olea taken in this annlicat1on wAs that although the 

apnlicPnt had nelivered cony of the Tribunal's order 

d~ted ~.12.1991 to the resnondents on 6.12.19gl, the 

rPsnondents had taken no action for the ~omnliance or 

the said order. Notice was i~su~d to the resnondents to 

show cause asto why the O.A. shall not bp admitted. 

Pleadin~s WE're also exchanPed. HowevPr, durin2 the 

pendency of the said aoplicati on, O.A. No.l1~0/92 was 

filed praying t ~at a direction be issued to thP resoon­

dents to complete thp enqu-i ry procepcU nE's in accord~nce 

with the laid down procedure Pnn also to quash the ordPr 

dated ~ .9.1992 by which thp Disciplin~ry authority had 

imposed on the anp licrnt n~na lty or removal from service. 

s. Inview of the aforesaid narration or facts, it 

would bp clPar that M.A. No.214/92 tn O.A. No.ll"S/91 

has became infructuous and ~PquirPs no fUrther orders. 

Thi s l~isc. anp lic- a ti r n stands nisnosed or accordingly. 

s o f Ar as th~ O.A. no.?4/92 is con~ernPd, thP same is 
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clearly barred by the principlP or res-judicata, the 

anplicant having agitated the similar matter in the 

parlier O.A. No. 11"5/91 which was finally disnosed of. 

WhE~ t tl ee remains to be considerpd is O.A. l~ O.llro/9~ 

Which we now tAke uo for con~i~Prat1on . 

6 . The imou~ned ordPr dPtP.d ~.9.1 q92 ~Y which the 

a ryn licFnt was removpd from service hAs been chA1len~ed 

by the ann licAnt mainly en thP ~rC'und th Rt he was dPnied 

reasonahle opuortunity to defpnrl himsel r. HP. has taken 

the plea that no charge sheet wa s servP.d on him nor the 

datPs of t he enquiry proce Pdi ngs w·ere communicatPd. He \ 

hps also pleade~ thpt the Enquiry 0rricer was biased 

against him A S the applicant had filed a defamatory suit 

against hi m. The further nlPa taken by him is that the 

entire nroc~P~in~ s Pre malaf11e in asmuch as thP authorit~ 
' ' concerned \ttPre biased against him bpcaose or thP fact 

th?t t~e a nn lic ant in his canacity as an officP .. beArer 

of Hon-~azetted office~ association had sent a lPtter 

to the Ministry of Defence Ftl )eeing th?t thp Officers of 

the fa ~tory had Y'PSOrted to strike. 

"· The resnondPnts have filPd counter Affidavit in 

which it has b pen stated that Sri s.N.PaMl, Foreman of 

the Shoo in '~hich the anplicant was workin~ had submitted 

a c omn laint to the effect that a lthough he had siPned 

the pay bill as a token of his having received full 11•~·· t-

nayment or t he salary of Qs . ll , 142/-, thP aoplicant who was 

on payment duty, had paid only ~.1,142/- and did not 

nay the remAining amount of % . ~,000/-. The aoPlicant itt~ 

did not also refUnn the sum of ~ .~,000/- in thP cash 

office and thus he retained the money thereby co"'mi tting 

gross mis-condu~t . The annlicant thereaftPr was nlaced 

un.; pr susne-nsion a "ter holding the nreliminary fact­

finMnp enquiry. SU~sequently a chBT'£re memo dated 29.Ci.9J 

was sent to his reside nt1 al 8 ddres s undP r t"e gi stE~ l"t~d post 

• 

• 
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A/D but the same was received bac~ SuhsP.quently aJl 

coomunications reg~~ding the aonointm~nt of an Enquiry 

Officer ana the noticeSissued '-ly the Enqiry Officer 

intimatin~ th~ dates of enquiry were receivPd back 

unnelivered 'o~ith the rernl:'rk~ of the Postal tiepartrnpnt 

that the addressee was nevPr availahlP- to receive the 

letters. ~ooy of th~ char~~ shePt and a11 the notices 

were aJ so pasted on the door of the annlicant' s 

residPnce. D~spite all the efforts, the anplicant did 

not come forward to oarticipate in the enquiry with 
• 

the rPsuJ.t that the Enquiry OfficPr was comnell~d to 

nroceed against the apolicant exparte and submitted 

his report finding; that the charges against the 
£ ... ).~~ 

ann lican:C. esta})lished. Copy of thp enquiry renort was 

also sent to the anplicant by re gisterPd post AID 

in order to enable him to make any representation 

against the fi nd1 ng-s of the Enquiry 0 ffi c-er btt again 1&. 

same was received back un r!e liverpd with the remsrk,r 

of the P.ostal authorit1Ps tAt the same could not be 

delivered dpsp1te a numbPr of attempts PS the aoplicent 

wAs never available. Thereafter the D1 sci nJ f nary 

authority, after taking into consitiPration facts and 

circumstan~es of thP case ~nd thP f1nnine s of the 
. 

Enquiry Officer nassed the 1 mpu~ned ordP r of penalty 

removing the applicant from sprvice. ThP ~psnondents 

hAve also brought out tha t the anp licant hA~ not 

exhausted remedial measures available to him as he 

h:=td not preferred an anneal under rule 2~ of cr:s !'· cr:A 

rules and,therefore, the apnlication should be re iected 

on this gr ound alone. 

8 . In the re .1oin cler affinavit, the applicant 

reiterated hi s contention made in the O.A. that he 

had retai ne d Rs .8, COO/- from the saJ PrY of Sri s.N.Paul 

As thp a~p licant had ~ iven a loan of this amount to 

Sri Paul which the l a tter did not repay . Rest of the 

• 

• 
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averments Pre eith@r in the natu~e . of r@iteration of 

his earl1er contentions or nenial of the contrary 

averments in the c.A. Th@re is Plso on record ~upo .CA 

filed by the 
0... ~1fr~o.J :J. 

rPsnondent s Pnc1 bht? Suop .lt!c\. fi 1 t?d by .. 
tht? aoolicant but the averments in these nleadinos 

do not bring out any additional fact relevant to the 

controversy before us. 

9. WE' hea rd the learned counsel for both the 

parties and nt?rused the pleadin~s on record. 

10. Th@re is no doubt th Pt th@ ennuiry into the 

charges a~ainst tht? apolicrnt w~s h@ld exoarte. This 

' infact is the main ground of the apolicant .sch allengt.alr 

to the impUIZnPd order or penalty. The l'PS'OOndents bave 

specifically nle a~ed that all co ~munic~tions including 

the charge sheet and the various notices issued by the 

Enquiry 0 rricer fixing various dAtes or enquiry wePe 

sent to the apolicant by oost but the anplicant 

evaded receiving these communications. Copies of these 

communic8tions were also pasted on tho door of the 

residenc of the aop licant which was in the factory 

Pstate. They even got a notificatio n t'El~ardingo the 

date of enquiry publishf?d in the lor~l newspaper. 

However de spite all th~the applicant nid not oarti-

~ ipate in thP enquiry An~,therefore, th@ same had 
• 

to be concluded exnarte . 

11. Tht? applicant on the other hand has a1Jeged 

that none of the a foresaid co~muni cAtions we s receivPd 

by him. ThP fact t ha t none of the co~munication was 

received by him is quite obvious. The question is 

that whether the r espon dents made all efforts to · 

commu nicate t he cha r ge memo ~nd thP various other 

notices of the enquiry to the aPplicant an~ dPspite 
the 

thisLapplicant failt?d to participate in the enquiry. 

In cr ier toP ascert ~in the correct nos1tion, · we hAd 

carefully gone through the entirP rP cOr~ t of the 

• 
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rli sci plinf ry proceedin~s which w:: s ma~e avai l able 

to us by the lePrned c- ounsel f or th~ rPsnondPnts . It 

becomes clear to us from th~ ne rusal of the rPcOrds 

that the resnondents did make a11 efforts to communi-

cate the char~e memo ~s we11 as various notices of 

the Bnquiry Officer to the ano l icant . I t is si.f!nificP nt 

that wh~n t~e notice rpgarding t~e nPxt d~te of enquiry 

was ou""lished in the local n~wsnaper , thP ann l 1.cant 

Chose to file a defamatory suit against the Enou1ry 

Officer but refrained from nartic1oat1ng in tho enquiry 

t"lougb Ht clearly he had notice of the same . The r efor e, 

it do~s not lie in his mouth to comnlain about the 

denial of reasonable onoortunity to dpfend himself. 

The applic ?nt • s story th~t he neither knew shout the 

charge sheet nor about the various datPs of enquiry 

is wholl y unbelievable . 

12. Even if the enquiry is ccnnucted exnarte, 
~ 

Enquiry 0 fficer the has a duty to conduct in a manner ,._ 
as lai ~ down in r~s ~ erA ru les. We carP fu1 1 y ut:~ rused 

the records cr t r. e exoarte discinlina~y oroceedings 

anti round that the manner 1n ·.rhich thp enqu iry was 

conductPd was in accordance w~th the nroc~re Jaid 

down . Also, the Enauiry Officer arrivt=~d at his f 1nd­

in~s on the basis of th10 e''i dence on record and there 

is no oerversity in his findings . 

12 . As regards allegation or the app licant that 

the Enquiry Officer was biased against him because of 
/). 

hi s filin g de fan:atory suit against him, there 1 s no-
~ 

t~ing on ~cord to innicate t hct the applicant had !P 

represented for the change of the Enquiry Offi cer. 

If the aoplicant thought that the Enquiry Officer 

wa s bibsed, he had the remedy of representing aeainst 

t he continuance of such Enquiry Officer in which case 

i t would have bPen incumb~nt on th~ tu*fierity = 

concerned eiter to chen ~e the E~quiry 0ff1cer or 

~ re ·ected the anplicFnt• s representation aftE'r ~ 
• 

' 
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givi-ng due c ~nsi.derdtivn. to the sdme. Hdving nat represented 

against the c ontinUclnce of the 91Q ·Jiry Officer, the appliCC~nt 

cannot now t~ke the plea that such Offic er was biased. 

14. so fur as t he: allegdti~n th..1t the duthorities 

concerned were biased d:Jdlnst him because of his sendmg 

a represent ·J ti r. to the r.~inistry of Defence alleging that 

the Officers 0f the f<Jctory had abst:~ined from work en ma sse 

is c•Jncerned, not much creder.ce can be given to such an 

<Jlle?ati n . In an~' case- tl-tc apr.ljcant hds not ir.Jpleaded the 

Di s ciJ:;l ina ry a uth ()ri t y by name, such i m£: 1 0::.1d rne rrt being 

sine- qua-n on f or estcblishing rru l a fide a')ainst any authority • 

.rtcsp ..... ndents have deried t hat there WdS any absentation 

fr om .vork by the Officers as alleged by the esp~licdnt . 

1!:>. The le.::rn sd couns el for the df'f.Jlic~nt dur ing the 

c.::>urse 0f neari.ng urg ej bef are us thdt· the ~:--enc:slty iffit.. Osed 

on tna dJ.i~:--lic<.~ nt WdS t oo disproporti ~nate to the gr~vity 

of rniscC~r.:luct chdrged . Thi~ was n :;t the plea tcken in the 

c..l"\. In a ny case this is an a r c..l U 1 ~ -h ~cl1 c ourts or Tribunals 

a r e f orbicden t o trench ur: on unless quant um of ~ena lty is so 

dispro;. crti : nate t o t h e grc:vity of misccr.d:.Jct as to sh ock 

ju:icia l c ~r. science . :;e do n et consider that such is the 

matter in the cas e bef '" r e us . This, therefore, V/'juld 

11ave been a ~atter t ::> be apfJropriately ccnsidered by the 

App ellat e auth or it~· · ile have, ho.vever , n0ticej that the 

apJ=.licant ap;.roached. this TribunJ l without fjling an aJ:p cal. 

According t o the aJ=.~lic.Jnt, he c ·.)uld not file an appea l 

os he did n 'Jt rece ive the co._;y of the enquiry re~ort. For 

non receij:J"t of the enquiry he is only to blame hi rrself . 

16 . In v~ew Of th~ f ..... r eg;Jing, v. r~ • :'l0 . 1330/92 has no 

mE:rit _.r.d is d.;.smissed occord.:ngly . Purties shall bear 

their o.m c osts . 

• 


