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: .);~ted this · '1 d • y of i'ebru ;>ry , 1996 

urigi na l .~plic ation I~o . l244 of 1 992 

Hon 1 ble i.!r , ..:> . U&s Supt.; , ~.1it. 
0 

Hon ' b l e ~r . T,L, vermc1 , J , lvl, 

~h . n .~ . ~in~h , ~ 'o ~11 , ~hi o ~ir .in Ji ngh 
i.::)rkin13 2 s <.,;.:;>fc./.N, c,rlly, 

Go.c ... khpur • 
rl/v rl..-il,. 4Y Col ony , 
Jor .Akhpur . 

( ~ i .), p. ..;i ngh , r\d voc toi t e ) 

• • • 1 . ..1. 

• • • • • • • ..l.prJ ~c ... n 1.. 

/?C SUS 

1 . Uni on of I ndi a , 
throuJh ':)ecret,ry , ~~t~ilx ... y boord , 

L·l c;1i 1 bhCI :l/dC1, 

~~e <J .)e l hi . 

Ch~irm~n ~~i l .~~1 ~oJrd , 
d ui 1 l:.lh t~ .vun , 
t.e .J .Je l hi. 

.J , -..)ener .:t l •. 1~ na Jer , 
.-~ . c: . !i.ly . 
-:;or:-akhpur . 

• • • • • • . • rl.e ~~ on:!~ nt s 

~. .1on ' t . l.:J 1.r . ..._. ~ 1-"S . ~un t .:. -1 ~ - ..., ~-'"" .... 1:' ~... " • .. . 

The app lic ant i n thi s c .. 1s<= i s a0grie·;ej by h i s 

su1Je..cs.Jssion in th..:: rn..,tt~.c or promotiun to the :i.c ... tJe of 

rl. s , 73u..J- 76J..J/- by his juniors. He hv1s , tlv~refor ·:: . iile.J 

thi s Ur. se:ekio~ "" J ir~c 1: i on t:> the re:;;pvn:-...:nt.s to pr l-t:!Ote 

hi m to the afuresoid ,..~r 41J'- from t lw J .. ,te hi s juni ors .;ere 

f ur ther pr d'f0J th-:. t tho: rc:sl-' on ·- nts ue Jir~ct-::j tv cons ide.:c 

his cc~ se for promotion in the rttOrl1s>Jid gr.-de d ~ ·•ins'l the 

ne ,~ t f~ .. , vJcCJ nc i ds wi thcut tc1ki n9 iilto cun.,i.ir tivn the 
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the entries in the ACR for the year 1989 and any other 

entries un c ommun i c at ad. 

2. The applicant was ~yoc;;essfwl in th e Engineering 

Servic es Examination hald in 1960 and he joined in the 

Central Railwa y in the j l.Xlior scale on 20-7-1961.as 
0 

A~ T E. On 27-7-1965 he was promoted as OSTE and thereafter 

to the 
Jk~ul · 

past of Oiyi s t b-'"al cs Tfon ~-8'"-~9fF He was sent 

to Iraq on deputation and during his deputation he was 

al s o iJromoted to the s enior administrated grade on 

1-1- 1986 . On hiS ret urn, h a was posted as CS OE in 

i n the East e rn Railwa y. By a 00 1 et t er dated 13-4-1989 

(Annsxure-A-1) he was communicated certain e.,tries in 

the AC R and he was advised t o effect sign if ic an t 

i mp ro vement in his p e r form ance. The applic ant i mmediately 

~~\lL~ a rerlresent ation~he the Member (Electrical), Railway 

Board against such r ema r ks but h e di d not r ecei ve any 

repl y. f·l eanwhi l e, his promoti'Jn to the grade of Rs. 7300-

7600 had become due but in SUtJersession of his claim, 

I Sri KN J ain, who was junior to the aptJlic'ant was promoted. 

Tne aprJlic ant suomitt ed rep res ant at ion agains t his 

s urJerses s ion . Th e r ea f t e r, on com i ng to kn ow that furt her 

rJComotiol'$ to th e aqorasaid grade were going to be made, 

ht:! met t t1 e l•lembe r (Electrical), Railway Boa rd a n d al s o 

the ~lembs r (:ltaff ). He was advised by the latter that he 

Should ma k e representation wh i ch he mad e. Howeve r, no 

r e~ l y was r ec ei v eu to the sam e . In 199 1, another pers on 

jun i o r to hi m viz. Sri Si~v l<&t_mat ·¥ Raj was ~romot tld 
• 

was al s o promoted , igno ring th e c laim of the ap..,:.lic Ent . 

The ap;:Jl icant has challen ged s uch su pe r sess i on<' on 
~~ .J 
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th ~ ground th at h i s per f ormanc e has alwa~s been o f a high 

order, ther e f o r e , ignoring his claim f.or promotio n to the 

grads o f Rs . 7300-76 0 0 i S arbitrary, malafide and violat i o n o i 

Art icles 14 and 16 of th e Const itution of India. 

3. Th e r es ;Jo nd ent s h ave filed a counter ra,:~ly in 
0 

wh i c h it h a s been st at ed t hat t he pos t s in t h e scala 

o f Rs .?300-76 00 are tJivotal pos t s in the Railway hierarch)'~ 

The o f f i e ers on t hes e pas ts are r es ponS i ble for smooth 
0 

a nd e f fie ient f unc tionin g o f' their depart.ment an d for 

d 'E~is i on mak i n g in th eir areas. These pasts are, therefor e , 

f ill ed o n the bas i s of a pos i t iv e act of selec tion by 

;:>ars on S o f pro ven me rit an d a bilit y, who Const itiJte a 

high l evel 'ie\r!U s el ect i on c ommitte. This co mmittee 

compri ses .:h airman Rail wa y fb ard, Bep ~etary Oepar"L ment of 

P e r s onnel an d Train i n g and t he f'l embe r of th e Railway 
t 

Bo ard. Th e atJp lic ant was du ly cons i dar ed for promotion 

to t h e grad e of Rs . ? 300-76 00 in 1990-9 1, 199 1-92 and 1992-

93 . Howev er, he was not S ol ec t ed on the basi s o f hiS 

1-ler f o r ma nc e as r efl ected .in his s e rvice r eC ord. It has 

~IJd'l~ 
been a u wmliti that me r e a bsence o f adverse entr y i s nottt. 

t.. 

gu arantee fo r ap ,J oin tment t o t he pro motio n pos t as 

s elect i on s ar e mad e on the bas i s of comparativ e merits. 

4. Th e applic c:nt fil ed a rejoin der a f fid avit to t l"l i s 

counter r e t=~l Y i n whic h he h as den i ed th at his non s el ec tion 

for promotion was on the 

~J'<..~ i n the doSi ler r ecor ds . 
"' , 

bas i s of hiS perfo rmance r e f~ ec t ed 

If I -C ~:~fiw-~ · 
H e h as G lie 1: ten g ed t hat t h e post 

~-- ~ 

oc CST E of 5 . £ . Rail wa y on wh i c h t he ap t=~ lie ant was wo r k ing 
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and was allowed to continua is no less important th~.A 

the post of Rs.?300.7600 of any other Railway. As he 

performed well on that post, there is no reason why 

he should not be cons idared fit for promotion to the 

higher grade of Rs.7300-7600 • 

5. we have heared the learned counsel for both the 

parties and
0

have carefully perused the record. 

6. n, a posts in the grade of Rs. 7300-7600 are 

admittedly selection posts. F0 r such posts merit was I; 
0 

overrid~ seniority. It is, however, only among the 
1.-- . 

parsons of equal merits that s afniority wa{prevail_i;e;j. 

It is settled tlosition of law that no employee has a 

right to promotion. He has only a right to be considered 

for promotion. Admittedly, in this case the ap;Jlic ant 

was consider ed for promotion. Therefore, there is no 

violation of his rights but the question, however, is 

whether his exclusion from the panel o f selection iS 

l.t~eel;er arbitrary or caprcious. We are a ware of the 

settled position of law that the tribunals/courts 

cannot constitute thems elves into a sals:tion committee. 

In their limited jurisdiCtion, they can only sea wh ether 

there has been any ar bit r ar in ass in the proc ass of select ion. 

We, therefore, obtained tha records of the o.p.C. proceedingj 

as well ACR Dossiers of the aiJtJlicant. \Je have · 

satisfied ourselves from tt1e perusal of the rg::ords that 

the juniors who were promoted in su.,>ersession of the 

a;.~pl i c ant were of highumerits on the basis of their 

performance as reflE£ted i n the ACRs than the a;Jplicant. 

That being so, such 
·~t-

parsons, even ~~g junior to the 
' 

ap p 1 ic ant 7 h a v a be en right 1 y s el e:t ed in supers ass ion of 
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the claim of the atJ..,>lic ant., 

al"e j::u:oivr t::o 

7. As we find no arbitrariness in the procedure 

for selection or in the assess ment of the performance 

of the ap;:>licant in comparative terms, t he application 

must fail. 
0

Tha applicat i on i S accordi'lgl y dismissed 

leavin g bel:i~d the parties to bear their own costs. 

0 

f'l em be r { A ) 

Dube/ 


