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RESERVED: 

CENTI~AL ADMINIS1RATIVE ffiiBUNAL,ALLAHABAD BENCH • 

• • • 

O.A.. No. 1208 of 1992 ". · 

DATED:f()-1-A c4~'1994 
f 

Hon. A~. s. Das Gupta , Member(A) 
Hon. Mr, J.S. Dhaliwal, Member(J) 

1. !he Union of India , through 
General Manager , Northern Rail ·:Jay, 
Baroda Hous~ , ~~w Delhi. 

2. The Deputy Chief Commercial h~nager , 
Rail way Station Building , 
Varanasi. • •• ••• PETITIONERS. 

( By Advocate Sri A. K. Gaur ) 

VERSUS 

1. Ganga Ram son of Baburam 
Village Saraiya ( Phul waria) 
Varanasi. 

2. Presiding Officer, 
Labour Court, Allahal:>ad 

• 

• • • ••• 

( By Advocate sri G. P . Verma ) 

0 R D E R , ------

RESPONDENI'S . 

( By Hon. rv1r . S. Das Gup ta, .Member(A) ) 

This application has been filed by Union of 

India t hrough General IAanager, Norther Railway and 

another under Sec, 19 of the Administrative Tribunals 

Act , 1985 challenging the order dated 26 . 5 .1992 passed 

by t he Labour Court, Allahabad { Respondent no. 2) on 

a claim petition filed by the respondent no.l under 

Section - 33(C} (~} of t he Industrial Disputes Act, 

1947 { I.D. Act for short) praying that t he 

order passed by t he respondent no.2 be set aside . 

2 . The facts of the c ase as stated in the 

applic a t i on ore t hat the respondent no .1 was involved 

in a criminal case unconnected wit~ his offici al 
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duties and was placed under suspension on 11.7.1979. 

He was paid subsist(nce allowance at the rate of 

Rs. 523.25 and as such, the allowances were pai.d upto 
0 

November, 1982. It appears that thereafter, the 
• 

Sqbsi~t~M.e ·a llowanet- was not paid as it carne to the 

knowledge of the applicant that the applicant. had 

been convicted in the criminal case and .was behmnd ~ . 
b~~ 

0 had 
pr:i sens. The applicant$-; however ,Lnot issued any 

"' , . 
order terminating the service of the respondent 

' 
no. 1 or imposing any other penalty or reinstating 

him in service. It appears that on 22.9.1988 , ' 

the respondent no.l submitted an application to the 
"'· 

applicant for revocation of the suspension and 

reinstAting him in service. The app l ic ant tried to 
t::\... - ascertain the circumstances le~ding to his 

I 

~ 

conv~ction ' and imprisonmentAof subsequent releas e · 

~ut t hey could not ascertain the f acts from the 
• 

concerned .court. The respondent no.1 also did not 

furni s h a copy of the order of conviction. The 

applicant's however, c ame to know t hat t he High 

Court had di smissed the appeal fil ed by t he 

r espond ent no. 1 a gainst his conviction ·and, 

t her efore, they did not pay any subsist4:lflce 

allowance to t he respondent no . 1 nor did they 

r e instate him in service. The respondent no.l 

fil ed a petition before the l abour court, All ahabad 

under Section 33(c) {2 ) claimi ng s ubsis tQPc e 

allowance ~ f or t he period fr om Decem ber, 1982 

t o oec ember, l 989. The applicant c ontested t he 

petition by fil ing a det ail ed wri tt en' s t a t ement 

i n whi ch i t was pl eaded t hat the cl ai m of t he 

I 
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respondent no. 1 was beyond t he scope of Section 

33{G)(2) of the I.D. Act. It was also pleaded 

that the claim was ilme barred. The res pondent no. 2 , 

however, held that since the applicant had not 

issued any specific order termin~ting t he services 

of t he applicant nor had reinstated him in ser~ice, 

t he clai m of t he r espondent no. r for substQnce 
' ~ ~r9-CA allowa nc e was justified and accordingly" a sum of 

• • 
~s 

Rs. 43953 as s ub_ttenc e allowance for 64 months at t he 

rate of Rs. 535 . 25. It i s t his order, .which is under 

c hallenge in this applic ation. 

3. The impugned order of the respondent no .2 

has been assail ed mainly on the ground t hat t he 

labour court did not have jurisdiction to award 

compens ati on under Section 33(G)(2) of the ~.D. Ac t . 

It has also been pl eaded t hat t he findings of the 

labour co ~rt are perverse. An additional plea wa s 

t ake n during the course of argument t hat t he 

application before the ·l abour court was barred by 

l imitation. 

4. Tqe respo nde nt no .l has filed a counter 

r ep l y in whic h a preliminary objection has been 

t aken r egarding t he juri sdiction of t his Tribunal 

i n entertaining t he present appl ication. It has 

a l so been pleaded t hat t he application is time 

barred sinc e a writ petitinn can be preferred in the 

High Court within 90 days cf the award . I t is further, 

s t ated that the suspension order was neither r evoked 

J(_p nor withdrawn nor final order of removal was passed 

by t he applicant and as such , t~ e l abour co urt 

' 
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. 
had rightly decided that he would deemed to 

continue under suspension and thus was entitled 

to t he payment of sustsistence allowance. He has 

referred to instructions contained in t he Rail':.Jay 

Board's No . E 50 RG 6-6 dated 4th Feb.l956 and E 56 

RG 6-6 dated 31st /Aay, 1956) in support of his · 

contention that removal from service is not 

automatic on conviction in a criminal C3se. 

we have hear¢d the learned counsel for 

• both t he parties and have carefully gone through 

the records of the case. 

6. The plea raised by the respondent no.l that 

this Tribunam has no jurisdiction in the matter 

has no fore e whatever . It has been fully sett l ed 

in the case of A. Padmavalley and others \fs, CP.VD & 
, 

Te l ecom Full Bench Judgments of CAT (1989-21) Vol.II ~ , 

f1:t4. it has been held t hat t he Tribunal is fully • 
competent to hear the matter. 

7. The plea of limitation raised by the 

respondent no.l also has no force since in the 

provision of the Administrative Tribunals Act, 1985 

the period of limitation is 1 year from the date 

when the cause of action arises. This application 

has been filed well within the period of limitation . 

8 . :1e next come to the question raised by the 

applic ant that the labour court had no jurisdiction 

for hearin g this claim petition under Section 33{c)(2) 

of t he I.D. Act. Thi s section reads as follows; 

"( 2 ) ','/here any workman is entitled to receive 
from the employer any money or any benefit 

-

' 
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which is capable of being computed in terms 
of money and if any question arises as to the 
amount of money due or as to the amount at 
which such benefit should be computed, then 
the question may, subject to any rules that 

• 

may be made under this Act , be decided by such 
Labour Court as may be specified in this behalf 
by tr.a ap propriate Government( vuthin a period 
not exceeding three months). 

~ 

9 . The contention of the respondents appears to be 

t hat the Labour Court can decide the amount of money 

due /or t r e amount at whic h t he benefit s hould be compu­

- ted. But it is first to be established that the 

workman is enti tled to r ece i ve the ·amount from 

t he employer. The lab:>ur court cannot decide the 

question whether the workman is actually entitled t o 

receive such amount or not. The respondents have 

sought to rely in t his regard on th9 decision of the 

Ernakulam Bench of this Tribunal in the c ase of 

Divisional Personnel Officer Southern Railway Vs. 

K. K. Gbpal an and another.In this case the Tribunal 

held t hat it is the duty of the Labour CoUrt to 

find finras to whether th ere is existing ri gh t and 

to record a finding there-on. ·ve are not in disagree ment 

with this principl e annunciated by tho Ernakulam Bench 

which is irf;olJaonance with Section 33(c){2) of the 
, 

I.O. Act . The question ~ however , in t hi s c as e is 

whe~ the Lla bout ~ CQ.urt 1gaV.e ,a tfimdiag about any 

existing right of the respondent no . l for r eceiving 

subsistence al l owance . 

9. .ve may at t his stage advert to the provisions 

' 

contained in t he Rail\'<~ay Boards eire ul ar da ted 4. 2. 1956 
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and 31.5.1956 ref erred to in the preceding 

paragraphs. The contents of the circul ar has been 

extracted under Rule-14 of the Railway servant 

Disciplinary and Appeal Rules, 1968. The instructions 

read~ as foll~s; 
; 

aRemoval is not automatice in conviction cases:­

~·:'here an action to impose a penalty of a 
Railway servant is taken on the basis of f acts 
which led to his conviction in a criminal 
court; dismissal , etc. is not to be automatic and 
each c 3se should be examined on its merits 
and orders imposing the penalty passed if the 
c harges against the Government servant on which 
his conviction is based , show that he was guilty 
of ~orcl turpitude or of gr ave misconduct which 
is likely t o render his further retention in 
service undesir ~ble or c-ntr 2ry t o publ i c interest. 
'.'/hile action t o dismi s5 , remove or- reduce an 
employee or t o i .pose on hi m any pena lty on the 
basis of conviction on a crimin31 c ~ a r 1e , is t o . . 
be t aken on t he merits of t heca se, it is not 
necessary to observe t he usual disciplinary 
procedure before t aking action t o dismiss, 
remove etc .... 

It is clear from the ·above that after 0- Rail1"1ay E.~ployee 
I.. b 

has~convicted in a criminal case, it is t he duty 
• 

of the cone erned authorities to consider the nature of 

the c har ges on which the employee was convicted 

and thereafter passSl3 an appropr iate order ei thf'r 

k missing/removing him from service or iLalpos!Lng on 

him any other appropriate penalty 'and reinstating 

him in service. Admittedly , no such .Jction was taken 

by the applicant in this case for wnatever reasons nor 

was the order of suspension revoked. In these circumstnn-

-

' 
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-c es we do not ~~~~-~ find any · in t he findings 
~ •• 

of t he labour c cur t t hat t he respondent no .1 

continued t o be under suspension and as such, 

he h ad an existin g right to continue to receive 

t he subsistence allowance. There i s nothing to 

support t he contention of the applic ant t~at the 

respo ndent no o2 e ither exceeded hi s jurisdiction 

or carne to a perverse findin g. 

10 . As r egard t he plea r a i sed by t he applica nt 

t hat t he petition before t he l abour c ourt was barred 

by limitation) f'No time l imit has been prescribed 

under t he I.D. Act for filin g a cl~im petition 

under section 33 (c)(2) . The respo ndents , however, 

sought to r ely on t he decision in t he case of 
1 

K.K. Gopal an (Supra ) t o contend t hat t he l abour 

court c ould have considered t he question of 

limi tationo We find t hat t he Ern akul am Bench 

had held in t he K. K. Gopa l an's c ase t hat even 
.! j--vG;. ~ 

t hough , there is no satis~tory limitation fixed 
•• 

for raising a claim under Sed.33 (c )(2~ where 

a monetary claim comes ~ for consider-ation befor e 

dir ec ting t he p ayment , t he court has a duty 

to examine whether t he delay in making a cl aim 

has any r el~vance to the f i xati on of t }1e claim 

or bo nafide of t he claim. In t his c ase , t he 

question of limitation was j aised bythe r~s~6ndemts 
in t heir written statement con testing the clai m 

petition fi l ed under Section 33(c)(2) . Tho labour 

-
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court must have taken thi s plea into c o nsideration 

while passing t he impugned order . If t he labour court 

di d not find t he delay in filin g the appl i c ation, 

as •tolaccep t abl e , we see no reAs o n to interfere 

with the award on t hi s ground . 

11. In view of t he foregoing , we see no 
I 

gr ound for ~nterfer i n g wi t h t he imp ugn ed order dated 

26 . 5 . 1992 . The app lication i s , therefore , dismissed . 

There will be no order as to co s t s . 

Member-{ A) 

( n. u. ) 

• 


