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RESEAVED
IN THE CENTRAL ADMINISTRATIVE TRIBWNAL, ALLAHABAD
ADDITIONAL B=NCH AT ALLAHABAD
® o R @
Allahabad ;- Dated this [S/tIh;l day of July, 1996
Original Application No.1202 of 1992

District ; Kanpur
ﬂ&i;- i
Hon'ple Mr., 3, Das Gupta, A.M. Il

Hon'ble Mr. T,L. Vermag, J.M,

B,Gs Sachati . |
Asst., Accounts Officer

R/o 128/187-E/Block Kidwainagar

Kanpur .,
(By sri Sudhir Agarwal, Advocgte)

e # & 8 s e Applicant

Versus d

h [ The Upion of India through 3ecretary = E
Ministry of Defence/Finsnce znd Financial

aAdvisor, New Delhi, *

A The Controller @@neral of Defence Accound
Hdest Block, 5/R.K., Puram, New Delhi, s
3. The Controller of Accounts (Factories), ‘
Kanpur . |

4, The Chief Controller of Defence Accounts(P)
All ahabad, 'r
5 The Controller of Defence Accounts(F) !
Meerut Cantt.Meerut,
(By sri N,B, Singh, Advocgte ) i
e + o o s o BEespondens |

R DER

By Hon'ble Mr, S.Das Guptga, A.M.
Through this application filed under Section 19 of :
the Administrative Tribunzls Act, 1985, the applicant has

challenged three orders issued by the respondents, The
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\Versus

Ministry of Defence/Finsnce znd Financial
Advisor, New Delhi,

the Administrastive Tribunals Act, 1985, the applicant h
challenged three orders issued by the respondents, The
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that the applicant shall not ke promoted until he was
\ completely exoneragted of the charge agalnst him and the
ff" recommendations by the Departmental Promotion Commit tee
regarding his seéleéction shall be deeémed to have een plasced
in a sejled cover. The second order is dated 7-1-l99l by
which the applicant was promoted on transfer to Palgmptm.
The third order challenged is the one dated 25-5~1992 by
which the applicantt!s selection for promotion was cancelled

\C with immediate effect and the applicant was direct:zd to

report to Palampur in the existing grade. He has sought
guashing of all the three orders and has inter alia prayed
that a direction be issued to the respondent to allow

the applicant to join the promotional post of Accounts

Officer pursuant to the promotion order dated 16.6-1989

at Crdn.nce Equipment Factory, Hazratpur, Tundla w.e.f.

19-.6-1989 with all conseguential ere fits, The case - 1
basically relates to the gpplicant!s initial promotion and
The. subsegquent cancellation of the promotion order, As the
case haéa_:_somewha‘c ‘chequered history, the facts of the case

are reguired to b2 stated in some detgails,

2, The applicant was initially sppointed as an Upper

Division Clerk in the Defence Accounts Department and

through succeéssiye promotions, he reached the lewel of
Assistant Accounts Officer on 1-4-1987. In 1989, the

Departmental Promotion Committee met for the purpose of

selection for promotion to the post of Accounts Officer.
The applicant was selected and nakkfiX®xke his promotion
/was notified b{,

to the post of Accounts Officer/ the oriel was issued

by réspondent no.2 brx®XXxixid&xxx on 32-5-1989. Subse~uently,
by the order dated 16-6-1989, the applicant's order for
promotion znd posting to the Ordn.nce R~uipment Factory,
Haziour, Tundla was issued. A copy of this order is at

b
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Annéxuré-A-3. The applicant was, however, not relieved

- 3 -

by respondent no.4, under whom he was working, for posting
to the Ordnance Equipment Facbory and a letter dated 22.6-89/
27-6-89 (Annexure.A-4) was issued to the applicant directing
him to submit his explanation regarding certain alleced
payment of Rs.675/- towards pension in Aucust, 1987. The
applicant %$% submitted his explanation by his letter dated
7-7-1080 stating that there was no fault on his part.
However, respondent no.2 issua the impugned letter
dated 7-7-1989 stating that'the applicant would not be
promoted unleéss he is fully exonerated of the charge
and the recommendations of the Departmentsl Promotion
Committee would be deemed © k& kept in a s®aled cover.

ice espondent no.4 vide his letter
T here agfter }fﬁnr?efgafe-_ffef Sp

dated 11-8-1989/informed respondént no.3 that the applicant E

had keen exonerated from the allegations and thus necessary

action with regard to his promotion be taken. The responders,

however, did nothing in thisr egard despite various
représentations sent by the applicant from time to time.

He was only informed that the matter was receving
consideration. Vide letter dated 16-3-1990 the applicant
was served a charge memo under Rule 16 of CIS(CCA Rules,
1965, The applicant submitted reply to the said charge
memo and the respondent no.5 by the 1et.ter dated 9—15{-199'3
(Annexure-A-ll ) communicagted to the applicant that- his reply
was not considered to he satisfactory and a non-recordable
warning was being given to him, Thereafter, respondant no.5
vide his letter dated 6-1 2-1990 (Anne:ure-A-13) passéd an
order cancelling the eagrlier order dated 9-10.1992 and ‘
exoneragted the applicant from the charges levelled against
him, Thereafter, instead of promoting the applicant based
on his egrlier order of promotion, the applicentts case

for -promotiqn nas considered by subsesuent Departmental
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Promotion Committee and based on its recommendatiosns,
respondenﬁ no.2 in modification of the earlier @Eﬁﬁﬁzf?f;
order dated 16-5-1939, issued order dated 7-1-1991
promoting the applicant to the post of Accounts Officer
and posting him in the office of DPDO, Pélampur. The
applicant represented agalnst this order reguesting
respondent no.2 to post him elther at Kanpur itself or
At any other station like Allahatad, Lucknow or Delhi.
The representation was followed hy several reminiers.
However, by order dated 4-6-1991 (Annexure-A-15), the
responient no.3 relieffed the applicant and directed him
to report for duty in the offlice ofDPDO, Palampur. The
applicant, therefore, applied for earned leave to respondent
nogz.onfom?u' him that untlil and unless he submitted his
hWjolning report his leave cannot be sanctloned by respondent
no.5 ani the apnlicant must seek leave from the office
of responient no.2 at Kanpur. The applicant applied for
leave to the responient no.3 who refused to pass any order
stating that the leave apnlication can he consldered only by
responient no.5, The applicant thereaft;r sent a letter
to the responient no.2 requesting him to grant leave to
the applicant. Responient no.2, however, directed the
applicant to» join the psst of Accounts 0fflicer at Palampur.
Tinally a letter dagted 25-9-1992 was 1ssned by respondent

é?ecﬂmmEHdatian g{
no.> stating that the 1life of /the Department Promotion

o
Committee had already expired and, therefore, the promotion
of the apnlicant to the pnst of Accounts 0fficer stood
cancelled., The applicant was dlrected to joln as Asst.
Accounts Offlcer at Palampur. A copy of this letter is at
Annexure-A-2, His representation against cancellation of
promotisn order having falled to ellcit favourable response,
the apnllcant has approached this Trihunal for the rellefs
aforementioned,
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3. The applicant's case is tha% at the time when the

[ommittee recommendations was wholly arhitrary and contrary

r'.

order for his promotion was issued, there was no dlﬂcipliﬁﬁggb |
action pending against him. Tle ' could’ not have been deprived
of his promotion as a result of the subsequent show canse
notice and a charge memo xxx lssued even later. Moreover,
he was fully exonerated of the charges levelled against
him and, therefore, it was incumbent upon the respondents to
allow the appllcant to joln the promotional post in terms
of earlier promotion order dated 16-5—19%9. Issnance of -
a fresh promotion order hased on KKX subsequent Departmental
/Promotion
to law. He has also stated that *the actian of respondent
no.2 in treating the recommendations of the Departmental
Promotion Committee as deemed to have heen placed in
a sealed cover &xX is wolly illezal and contrary to law.
He has als» made an allegation that the responients were
interested to accommodate one Sri Rajiv Mishra as Accoudts
Officer in Ordnance Equipment Factory, Hazratpur, Tundla N
and because of this this 'the entire illégal activities to

deprive the apnlicant of hls promotion were initiated.

4. The responients have filed a counter affidavit,

in which 1t has heen admitted that the apnlicant was initially
considered for promotion to the post of Accounts 0fficer

by the Departmental Promotiosn Committee held 19-5-1280

and was selected for promotion. However, an intimatlon

was given by the Controller of Accounts (Fys), Kanpur vide
their DO letter dated 4-7-19282 that the avplicant was

involved in a fraiulent payment of pension while serving

as Asst.Accounts Officer in DPDO, Kanpur and as a result his |

promotinn to the post of Aceounts 0fflcer was stopped

by the impuzned order dated 7-7-1983, It has bteen further

admitted bhat the applicant's case was azaln consldered

\~
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by the suhsequent Departmental Promotion Committee 0
on 22~8-1990 and the recommendations with resard to the
applicant was kept 1in a sealed cove;.due to the pendency
of the disciplinary proceedings agalnst him. As the
applicant was finally exonerated, he was promoted and
posted to DPDO Palampur. The respondents have alleged
tha* although the apnlicant was relieved of his duties

in the office of Controller of Defence Accounts (Fys),

on 5-5-1991, he d4id not report for duty in the office

of DPDO Palampur inspite of repeated directions from the
department. Instead, he started writing for cancellation
of his posting at Palampur on one ground or the other.
"he applicant was informed that he should apply for
refusal of promotion bhut the applicant 4id not comply
with “he same. Weanwhile, validity of the panel drawn up
by the Departmental Promotinn Zommittee on 26-5-1990

had expiredi and hence the promotinn was cancelled hy the
impugned nrder dated 25-5-1992, The respondents have
also gtated that as per the then existing rnle, containeé
in Para 7 reaiwith Para 3 (lv) of DOPT OM, No.22011/2/
86-ESTT (A) dated 12-1-1923, as the applicant was
recommended for promotisn by the Departmental Promotion
Committee but an investigation of serious allegation of
of misconiuct was pending agalnst him, the recommendaftisns
of *he Departmental Commlttee were deemed to have heen
placed in the sealed cover. It has heen further stated
that the same OM stipulated that a Government servant
would not he promoted mnless he is completely exonerated

o

f *he charzes acalnst him.

™
ot

S The applizant has Tiled a rejoindier affiisvit in
which apart “rom reiterating the contentions madeiin the

0A, he has stated that in view of the law laid down by
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6. We have heard 1&@5&& w’ 18

i: and perused the records carefn CEF‘G |

:;. @ 7. Trom the facts which have hern hmngh%

‘i detall in the preceding paragraphs, it is aﬁﬁafnva

1' that the apnlicant's order of promotion and posti'jj_"  as

'g' Acconnts 0flcer in the Ordnance EquipmentﬁFactarF,~H&ﬁF fé*ﬁ
| Tundla was lssued by the order da.te.d_]:ﬁ'-ﬁa—'lgﬂaiﬁ; The . '.'.-,,r _

promotisn was *o take effect “rom 19-3-1289 or from the

.

date of his ésst’,n;h;;cbiorr of the new charge, whichever is .

- later. It is also clear that at that point of time, no

charge sheet hal been issued to the applicanft, MNor even

show cause notice was issued, As aimltted by the :
respondents, it was only by a DO leftter dated 4-7-1939 'u :
that an intimation was received by the applicant alleging
Iavolvement in a fradulent payment of pehsion. From
16-3-1989 t111 4-7-1989, there was time enouzh to relleve ;
the applicant Tor jolning at Tundla. Thls was not dohe and
only on 16-2-1990, the applicant was served with a chargze
memo for minor penalty. Meanwhile, the imbugned letter
dated 7-7-19289 had heen issued keeping the applicant's
primotion in abeyance and treating recommendations

of the Departmental Promotion Committee as deemed to

have teen placed iIn sealed cover, I+ is also on record

that respondent no.4 vide his letter dated 11-2-1989




reply suhmitted hy the applicant to the charge mem. -

exonerated of *the charses levelled against him. Even
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The disciplinary actlon inifiated as‘:;f"fji_\._- t the apr
by issue of the charge memo also reached &%

through a derlous route. Initially, a non-recordah

warning was issned +o him after talking into aceo

/'such

Subsequently, g‘non-recordable warning was also cancelled

and it was communicated that *he applicant was fully

thereafter, the applicant was not given the promotion

e el i — e e e i e T
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on the hasis of the order which was earller issueq even. 4
notionaily. The responients chose to get thé-appliﬂaﬁﬁfs _;{
case considered by a subsequent Departmental Promotion ;;
Committee and to lssue a fresh order of promotisn based 1
on the recommendatinng of Yhat Departmental Promotion h i
commlittee and inciientally chanzed his postine from

Hagratpur, Tunila to Palampur., -

- -

8. The circumstances in which the promotion of a
Govt. enplayers aralnst whom a diselplinary action 1is

Jcan b2 withheld
pendingz?ame under close juiicial scrutliny of the Ton'tle
Supreme Court in the celebrated case of K.V. Jankiraman,
A.IR, 1991 5.0, 2010, Their Lordships had in particular
considered the guestion as to the cireumstances ln which
tsealed cover! procedure can be valldly alopted. While
consldering this lgssue, the DOPT OM dated 12-1-1988 was
also consliered. Thelr Lordships inter alia held that the
sealed cover procedure ¥ r-Lec:SI'i}:j:d to only after charge
memo/charge sheet 1s lssued to the employes and pendency

of preliminary investizatinn prior to that shkaze would

not ?E sufficient to enahle the autharities to adopt

-
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.9, The ﬁaaiswn ur the 3511 fhle Sﬁmfaﬁ"& Gour 't in KoV.
Jankiraman case 1s fully applicable to ﬂfia @1’_
applicant. We need look no further. The act!

the respondents in treating the recommendation fm‘;' -‘ .:.r.s

3 earlier Departmental Promotion Committee Ln respect of

o

the applicant as deeamed to have been placed in sealed
i
cover is t—oraliy- ille-gal. As no di:scipliﬁary brouéeginga,
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has heen initiated against the applicant at the time whm

_uf'

the Initlial orde~ or p omotinon dated 15-5-1989 was 1ssue @3 o
w e

the dquestion of plac-ing the recommeniations of *he

Departmental Promotion Zommittee in sealed cover would

N
il

not have arisen. Moremover, the Departmental Promotion ]
Jommittee recommendatisns had glready heen acted upon
< and a positive order of promotisn had heen issned. : "
Therefore, *he anestion of keepinz of *he Departmental |
Promotisn Zommitee recommendatinns in the sealed cover
should not arise ﬁnﬁéh{_cé??ﬂmstanees. A1l :that could ?
have heen doégzzo #ithhold the applicant's promotisn in |
case "he promotisn hai not hecome effective when the
charge sheet was issued to him. As the applicant was
wholly exonerated of the charges, i1t was inecumbent on
the responients to allow promotion to the applicant w.e.f.
19-5-1989, which was stated to he the effective date for
promotion in the order dated 13-5-1989.

L0, Regarding the controversy as to whether the
applicant should have heen posted at Haz“atpur_or*Paiamﬁﬁrj

the matter is entirely Githinithe discretisn of the

\Sea.
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responient , It is for them to deecile where ' the |
applizant should be posted on promotion and the Tribunal i
cannot interfere unless it 1s abundantly clear that the
chanze of posting was actuated by malafide intentlon.
Although the applicant has alleged amsxxxzh that there was

a malafide intention of accommodating another person at
Hagratpur, the sald allegatlion 1s in very vague and,genera11‘
terms, No presumptlon of malafide can be made from such

bald averments.

? 1 8 In view of the foregoing, we give following

directions to the respondents -

(1) the applicant shall be deemed to have been promotead
as Accounts Of ficer w.e.l. 19-6-1989, He shall hte
entitled to seniority on the hasls of such promotion

as well as arrears of salary.

(i) it will, however, be upto the responients to
decide where <+the applican shall be posted as
iccounts 0fficer and once such a decision is taken,
the applizant must join at the place of posbtEng
decided by the responients. The respondents shall
he at likerty to take appropriate actisn in accordance
with law in case the appllcant does not comply with
the posting order,

(111) the intervenling perlod from the date the Ankexxke
applicant was relieved by the 1Eptroller of De“ence
Accounts(?®ys) , Kanpur, tllliﬁég: he actually jolns
at the ptace of posting to he decided by the

responients shall be regnlarised by grant of leave

as dlﬁ .,

S
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