ALLAHABAD BENGH
ALLAHABAD

Allahabdd this the 21lst day of _Nov, . 1996

Coram - Hon'ble Dr., R.K. Saxena, J.M.
Hen'ble Mr, D.S. Baweja, Asi.

QeA, NO, 4139 of 1992

Gyan Singh, $/o Sri KRam Sagar, Khalasi under 1.,0.W., N.Hly.
Fatehpur, r/o Quarter No. 8Y-B, Fatehpur.

Applicant,
Vs,

l. Unien of Indie through General Manager, Nerthern Kailway,
Baroda House, New Delhi,

2, Divisional Hailwey Manager, Nerthern kailway, Allahabad.

3., Divisional Superintending Enjineer (II )}, Nerthern hailway,

Allahabad.
4, Assistant Bngineer, Northern Railway, Fatehpur,

Hespondents,
Lounsel -
Sri Anand Kumar, Advocate - For applicant
Sri P. Mathur, Advocate - For Respendents
Judoment
Hen'ble Dr, h 2 xe icial Mepb

This is the application moved under section 19
of the Administrative Tribunals Act, 1985 by Gyan Singh,

challenging the impugned order of his dismissal from sexvice.

2. The facts as are set out in the O.A. are thst
the applicant was working as Khalasi under the respondents.
Since @he took part in the activities of the Trade Unien
and was elected as ViceePresident of the Northern haillway

Men's winien, Fatehpur Branch, the respondents did not like

the same. One Sri Nagendra Singh, 5.0.M. (Engineering Deptt.)

made a complaint dated 8.7.91 to the respondent no.4 levelling

the chazge of his intifidation by the applicant. Thadﬁf’"
n '_0‘/.

Negendra Singh was a rival of the applicant in the o
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of Fatehpur Club; and was annoyed for a complaint having
been made by the applicant against him for selling the
engineering departmental goods in the market. The news
of illegal sale of departmental goods in the market was
published in the leocal newspaper. 1t further anneyed him.
Instead of taking any action against Nagendra Singh, the
respondent no.4 called for the explanation cf the appli-
cant who demanded copies of the decuments which were
relied upon, Neither the charge-sheet was served on

the applicent nor were given the copies of the documents,

3. It is allegad that in the meantime a murderous
assault was made by some unknown persons on Dr.Jagdish
Chandra, Divisional Medical Officer, rthern Railway,
Fatehpur. Taking advantaje of this incident, the off-
icials ef Engineering Deptt., Fatehpur of Nerthern Haii—
way got the applicant implicated through Dr. Jagdish
Chandra in the said cese of assault. The applicant was
bailed out add was granted five days leave w.e.f, 5.12.91
but at the saqugﬁder of suspension of the applicant was

ocassed on 24,12.91 giving retrospective effect from

6.,12.91.

4, It is averred that the disciplinary authority,
without serving any charge-~sheet and inveking the rule
14(ii) of Railway Servants (Disclpline and Appeal) hKules,
1968, passed the order of dismissal en 24.12.9)l« The
orders of suspension and dismissal which were passea on
one Aand the same deate, were sexrved on the applicant on
26, 12.91 when he was confined in jail. The applicant
preferred an appeal but the same was dismissed on 4.5,92

without applying mind. Hence this O.A, with the relief
as 1s already disolosed,
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e e

z - et

i

== T i o i, e Ml et

= A el B - e ¥



5 The respondent no.4 has filed counter-reply
on bhehalf of all the respondents. It is averred that the
applicant had created terror amengst the co-workers by
helding out threats and creating hookiganism, It is |
furthered that his activities were considered prejudicial

0 the interest of hailway Ad;ai:;istration; and was creating
unhealthy situation. It is also contended that the employees
were so much intimidated by the applicant that they were

afraid of givinyg evidence in the inquiry against him. It

is pointed out that the applicant is a criminal because he

is invelved in several criminal cases. Those cases are I

listed in para 3 (B) of the counter-reply and are given as |

below:i- |

(i ) Crime No.90 of 1986u/s 396/412 1.P.C., P.S. :
Jagatpur of Distt.- maibareilly. |

(ii) Crime No. 92/86 u/s 25 Arms Act, P.S. Jagatpur
of Distt,Raibareilly

(iii)Crime No. 143/86 u/s 3(7) of GIHOHRAND AVAM SAMAJ
VIRDHI NIVARAN MHINIYAHM, 1986,

(iv) Crime No.2/86 u/x 302, 307, 404, 120B, 412 of P.S.
Laloli, Gistt.-Fatehpur,

(v) Crime No.l189/91 u/s 147, 148, 149, 452, 307 I.P.C.

and yks 7 Criminal Law Amendment Act of P.S. Kotwali,
Fatehpure

6, Ihe respondents further peinted cut that the

applicant threatened and assaulted Sri Nagendra Singh, S.U.M.
Sri J.P. Arya, Asstt.1.0.W. Grade 1II and Dr. Jagdish Lhaddra,
Divisional Medical Cfficer, Fatehpur. The applicant is also

alleged t0 have stopped the track-work near Malwen station on

4.12.91. 1t 1s stated that these grounds compelled the
Disciplinary Authority to take action under rule 14(ii)
of the Rules. The crder@of dismissal has been justified.

Similarly is justified the order passed by the appellate
ﬂUthOI'itY! |

the allegation of rivalry and bias against
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Sri Nagendra Singh is denied. Cn the other hand, .fﬂ'iﬁ:f-;}i
pointed out that Sri Nageddra Singh had reported the entire
incident to the respondents. According to the counter-
affidavit, Sri Nagendra Singh was so much disturbed that
he wanted to tender his resignation to aveid any unteward
happening el ther to himself or to any member of his family.
It is indicated that the applicant should have impleaded the
person or persens as respondent(s) against whom the al_l_ega-

tion of malafides were levelled, The O.A. is, therefore,
opposed.

8. the applicant has filed rejoinder reply re- y
stressing and reaffirming the facts which wele disclosed

in the C.A.

9. We have heard the counsel for the parties and

have gone through the file.

0. Thete is no dispute on the peint that meo

charge sheet was served on the applicant nor was any

inquiry held. It is, however, admitted to both the parties
that one Nagendra Singh had complained ajainst the applicant
an 8.7.91 and the explanation of the applicant was called for.
The copy of the complaint of Nagendra Singh has been filed

by beth the parties. The facts which were mentioned in the
complaint were that the applicant approached Nagendra Singh
who was busy in takipg attendance of the employees on 8.7.91
and demanded that Jagraj Meena be shown present on 7.7.91

al though neither he was present nor had he performed duties.

Sri Nagendra Singh declined &o oblige, and thereupon the
threats were held out by the applicant.

11, Sri Nagendia Singh had given instances of similar

treatnent meted out to dther persons, such as assistant
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Dr. Jagdish Chandre clearly wrot that the applicant had

engineer, S.N. Tripathi, Awasthi P.W.I., Goswami 'Ihek
and Ganeshi Lal Carpenter, Sri Nagendra Singh was threat-
ened to be invelved in any case, his son beiny kidnapped |
and he himself (Nagendra Singh) being killed. Sri Nagendra

Singh, therefore, offered resignation from the post.

12, Dr. Jagdish Chandra had ledged report annexule
A-9 about the assault on him. He also made a statement

annexure C.A.=V in which the applicant was indicated.

created so much terror that no witness dared to depose
against him.

13. The respondents have also filed annexure C,A-1
which is the report of Kotwali police of Fatehpur. Several
cases of murder, murder with dacolty, attempt to murder,
foming unlawful assembly and &f keeping unlicenced arm
are pending ageinst the applicant. According to his own
admission in the C.A., he remained confined in jail when

the copy of the order of dismissal was sexrved on him.

14, This is the material which was taken inte

consideration by the disciplinary authority te reach the
conclusion that it was not reasonably practicable to hold
an enquiry against the applicant. He, therefore, passed

the orxder of dismissal after exercising the power under
rule 14(ii) of hailway Servants( Discipline add Appeal)

hules., What has been urged in the decision of Union of

India Vs, Tulsi Ram Patel (1985) 3 SCC 398 is that the
reasons should be given clearly by the disciplinary
authority as te why holding of an inquiry is not re-
asonably practiceble. The subjective satisfaction 15

also needed. Looking to the facts as are disclosed
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above and which have been detailed in the t:-:zw.mi;.e;r.t--ilt’fﬁ'r i
one is bound to reach the same conclusion which was taken
by the disciplinary authority, No person is likely to
come forward to depose against a person like the ppplicant
who i8 invelved in more than one case of murder and whe
could assault @ medical officer and could threaten his
supexioxrs and celleagues alike with dire consequences.
Even in judicial review of this satisfaction, no different
view can be fomed. We are, therefore, of the view that
the disciplinary authority was right in reaching the con-

clusicn that an inquiry was not reasonably practicable.

15. The disciplinary authority had expressed the
view in the first part of the order by which the applicant
was dismissed from service. The question arises whether
this procedure is le;al or not, The learned counsel for
the applicant finds illegality in it. He has placed re-
liance on Jaswant Singh Vs. Stete of Punjab and Others

1991 SCC({L&S) 282 and Union of India and Others Vs. .

R, Keddappa and another (1994) 26 A.T.C. 117. In the case
of Jaswant Singh, theiir Lordships of Supreme Cour t explain
subjective satisfaction and hold that subjective satisfacticn
should base cn objective facts. It is further held that
subj eclive satisfaction is open 10 judicial review. Ine
cidently, in this case also, the grounds for not holding

an Bnquiry were givan in the same order of dismissal., Their
Lordships did not fidd any illegality in it. Ihe appeal

was allowed because the subjective satisfaction was not
found established on the scrutiny of facts. Thus the law

as discussed in the cese of Jaswant Singh, does not find

fault with this procedure.
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Typed and Qompared.

16. The ratio of the other case as cited above

is that the jurisdiction to exercise the power under
T

rule 14(ii) is dependent on existence of material prim

mary fact. If thele is no material on which any reasonable

1

person may come to the conclusien as is envisaged in the
rule then the actien is vitiated due to erroneous assump-
tion of jurisdictional fact. In this way, the contro-
velpy which is raised before us, is not in existence there.
Thus none of the case-law supports the applicant. Gn-
sequently no illegality can be attached to the order

which mentions the grocunds for not holding the inquiry

and dismissal from service as well,

17. On the scrutiny of the facts and legal po-
sition, we come to the coriclusion that there is no merit

in the O,A. which stands dismissed. No ¢rder as to cost.

( D.S. Baweja ) ( Dr. K.K. Saxena )
Administrative Judicial Member
Member

MM/




