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OPEN COJRT 

CE'IJTRAL PD:vli NI SI'RATI VE TRIBUNAL 
ALL.A.HABAD 88\]CH1 ALL.Al-lilB PD. 

- ~~ ~ fl.v ;u:::;:::;::> 
Al l ahabad, this the 4th>.. day o f April 2002. 

QJORU.1 : I-ION. MR. S . DAYAL, A.M. 

HON._J.lR. RAFig_ldDDIN, J . Iv1 •. 

O. A. No . l066 of 1992. 

A. D. N. Singh, :;;r. Parcel Clerk, H. rla ilway, Varanasi Gantt. 

Varanasi ••••• • • • • • Appl i c ant . 

Co unsel for appl icant : .:iri h . C. ;)h ukla . 

Versus 

1 . Union of India represented by General Manager, N. Rail'rlay 

Baroda House, New Del h i. 

2 . vi visional .rlail 1\an ag er, N. Railway , Haz.aratganj , Luckne1# 

3 • .:ir. Divisional ~afety Officer, N • .t"\ailway, Hazratganj , 

Lucknow ••••• • • • • • Respondents • 

Counsel for ~~.spondents : ;)ri A. v • .';;rivastava. 

0 P. D E R (ORAL) -
BY HON. MR. ~. DAYA0 _ _A..J:b.. 

This application has been filed for setting aside 

orde r of s toppage of increment passed by the Sr. u. s. O./LKO 

because occupation of a quarter (which was not unauthorised) 

cannot be classified as misconduct and no penalty can be 

:imoosed. • 

2 . At t he out set counsel for respondents mentioned 

that the order dated 1 . 5 . 00 which was passed in t he appl i ­

cation earlier could not hav e been recalled without filing 

of a revievJ petition by the applicant . He has , in this 

connection, dra.'ln attention t o Rule l5 of C. A. T. Procadure 

fi ules 1987 . ~Je had cons i dered the i.isc.Appn. No. 134/02 on 

1 . 4 .02 for recalling the order passed in considering anothe 

recall application No . 3l59/01. Je had cons idered the H. A. ~ 
I No. l34/ 02 and had r ecall ed the order dated 4 . 12. 01 by Which 1 

/.\ . A. No .3l59/01 to r ecall t he order by condoning del ay was 

rejected . Counsel for respondents h6s rightly rn en1:ioned 
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that the applicant was required to file a review application 

instead of recall application which had be en rej ect ed 

earlier. Recall Appn.No.3159/01 prayed for r ecall of order 

dated 1.5 .00 on account of the fact that the erstwhile counse 

for applicant Late $r i G.P. Verma had died when the applicant 

c ane to be hear d on 1.5.00 and the appli cant was not awar e 

of the death of his counsel and t he prder passed in this 0.~ 

till he went t o Varanasi on 15 .7. 01 to meet his couns el f,lr. 

Verma who have already stated to died on 31. 8 . 96 . He enquire 

about the c ase in the office and the tr:ibunal afte r coming 

to know of t he death of ~ri G.P. Venna and c ane to know of 

the order passed on 1 . 5 . 00 . The recall application No. 

3~9/0l is in the nat ure of revi~' because the appl ic an t ' s 

c ase went unheard for no fault of hi s . Hence we were incl i-

n ed to recall order da ted 1 . 5 .00 on 1.4.02. Hence we have 

he a r d the O. A. a f resh. 

3 . The appl icant who was working as Asstt. ~tat ion 

/.laster, Kashi Ra ilVJ EfY ~tati on cl aims that he was allotted 

a railway l.lr . No. T-16-D in Gang a Col'ony , Kashi. The said 

quarter was a Type I quarter Which was converted to Type I I . 

The applicant cl aims thut ~tation /.\ aste r ass u red him that he 

coul d exchange hi s quarter when a better quarter was availa­

bl e . Beca use of thiS assurance, the applicant occupied Qr . 

No . 2l- D in Kill a colony as it was a reg ul ar Type I I quarter 

and ~r. No . T- 16-D wh ich v1as earlier occupied by ~hri iianvir 

Singh, ~~~i tchman. The respondents recovered regular rent 

from .::iri Hanvir .::iingh of Rs . 22 . 30 paise from the salary of 

t he applicant from l..lr . No . 21-D for t he month s of J anua.r.y and 

Feb ruary 1983 . He cl aim s that .Jtation I. aster l ater on 

developed animoci ty and reported that t.lr . No. 2.1.- D of Kil l a 
L 

Colony was forcibl~ occupied by the applicant in an u~ 

authori s ed manne r . Th e chal"'g e-sheet for major penalty r1as 

i ssued on 7 . 10 . 83 . It \"/.JS subs equent! y converted to minor 
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penal t y cha.rgs-.sheet on 10 . 2 . 84 and the applicant was 
. ~ r 

penalysed by stoppag e of three i ncrements. The appl ican t 

cl aims that t he order s passed by Sr . B. s. o. on 31.7.85 wa s 

c ommunica t ed t o him only on 13 . 4 . 87. The appl i can t f il ed 
L -\--

an appe al on 2 . 5 . 87 J which he cl aims, rem ained undi s posed o f . 

4 . We have hear d the argume nts of Sri R.c. Shukl a 

for appl i c ant and Sr i A. V. Sriv ast ava for r espondents . 

5 . Couns01 fo r t he applicant has cl a imed that he 

had occupied ur~No . 2l- D wi t hin knowl edg e an d with t he 

c onsent of t he ~tat ion Mast er. Thi s has bee n denied by 

t he r e spondents . Th e respondents hav e admi t te d to r ecove ry 

of nonnal rent fran t he applicant f or t wo months on a c count 

o f cl eric al error an d cl aim t o have s t op i t on gettir9 to 

know of t he sai d e rror . Counsel f or the applicant has 

r elied on t he ratio of t he j udgme nt of Calcutta Hi gh Court 

in Rav i ndr a Nath Bose Vs . G .f.l . Eastern Railway contai ning 

t hat i f r en t had been r e covered f r om the appl i c ant from 

t he date of occupat i on of quart er , t he rel a t i onshi p of l and-

1 ord and tenan t got establ i shed which c annot be quest i oned 

l ater . The appl i c ant in the sai d c ase had occupie d the 

quart er witho ut allotme nt on 10 . 10 . 1964 and usual. r en t wa s 

ded uc ted f r om him from the date of oc cupat ion of the said 

quarter. Later on t he respondents sought to recover penal 

r en t from t he appl icant and it was helid that penal ren t 

c ould be r ecove r ed onl y i f the petit ione r was an una uthor i­

sed oc cupan t . I n t he ca se before t he Hi gh Court , t he 

petitione r coul d not be cons ide red a s un authorised occupant 

and the r ent vJa s recove red frcm the appl icant of ·the quarter 

6. ~ e have c ons idered the submissions of counsel 

for appl icant 

t\'JO cases are 

on this i ssue. .Je f ind that the f acts o f t he 
~i !;> ~i~~ J.-

~~A and the ratio c annot be appl ied 

to the c ase before us where i t was real i sed jmmediatel y 

d. 
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after first two months that the recovery of rent was a 

mistake on account of error of clerk. 

7. Counsel for the applic ant mentioned that it was 

not a misconduct on the part of t he applicant~c~se the 
~ 

r ailway servant Conduct Rul e 3( iii) stipulated that every 

Governnent servant shall do all times which is unbecaning 

of a railway or Government servant. The contention of the 

counsel for applicant is that t he act of occupation of Type 

II quarter without regular allotment was not an act which 

is unbe comi09 of t he railways as i t does not sully the 

image of railways . He also contended that by const ruction, 

t he word ~ervant coul d not be considered as referrir9 to 

r ail way buL it could only be construed as referri~ to Govt. 

~ve are unabl e to ag.ree with t he interpr etation of Conduct 

Rule 1966. The rule clearly requires railway servant to do 

nothing which is unb e comi ng of a railway servant or a Govt. 

servant . 

a. Counsel for t he applicant has P!aced before us 

the judgment of Chandigarh Bench in Sri .:latya Prakash vs. 

UOI ~ others 1990(3) (CAT) AISLJ 460 . It ha s been held t hat 

non-vacation of Govt. accommodat ion and beil'X] in unauthorised 

occupat ion of the same cannot be treated as mis conduct and 

that the disciplinary proceedings resulting in ran oval fran 

t he se rvice of applicant cannot be take n against him. It 

appears from the order that initially t he applicant was in 

authorised possession and subsequently When he was transferre 

the possession be can e unauthoris ed. In such a sit uation, 

especially looking to the severity of t he punishment , th e 

said order had been pass ed . I n the case before u s , t he 

possession was unauthorised from the beginning . Not only 
CWI.l~ 

that, t he quarter actual! y allot t ed was giv en Aby the applicant 

to some other r ailway anployee~ 

9 . The counsel for applicant has also pl aced reliance 
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on Sri Naval Singh vs. Union of India and othe rs to state 

that unauthorised possession of vacant quarter i s not a er 

misconduc t . The order pass ed in this O.A. is based on t he ed. 

c ase of A.M.M. Khan Vs . UOI ATR 1987 ( 1) CAT 567 in which 

the applicant ~as in possession of rent free accommodation 

and his order of removal from service was not sustainabl e. 

because if the Govt . servant fail t o vacate r ent free 

accanmodation on transfer, he was liabl e to pay rent 

inc! uding the panel rent provided under t he rules. Besides, 

the all eged mi s conduct in t he case was non-vaction of 

quarter. Counsel f or the appl icant has al~o placed b efore 

us the case of U. ~. Reddy Vs. ~ate of .flndhr a Pradesh (1988 ) 

7 ATC 119 and contended that rule 3(1) (ii) and (iii) ha ve 

been hel d to b e vague and e f a general nature. This has 

been said in the context of v;olation of fundamental rights 

of t he a pplicant in that case where freedom of r ight of 
t 

~~~~~:I::' speech was involved. 

10 . The couns el for respondents , on t he other hand, 

has relied on the case of Sr i Hari .:lhankar Shukl a vs . UOI 

and othe r s 1992 (1) UPLBC 6 by a Division Bench of t hi s 

tribunal has hel d t hat primafac i e an ac t of unauthorised 

occupation i s an act of misconduct. 

11 . We find f rom t he O. A. t bat t he applicant had 

given over pos s ess ion of hiS own quarter allo ~ted to him 

to another person and all otted some other quarter Without 

authorj s at ion. Thi s woul d certain! y fall within the 

categ ory of an act be corning of a Govt. servant \'/hich has 

been classified as a misconduct in Hailway ~ervant (Conduct) 

Rul es 19 66 in Rule 3( l ) (iii). The counsel f or respondents 

has al so dr awn att ention to Railway Board order dated 

9 . 1 . r 3 in which i t has been s t at ed t hat t he staff indulg ing 

in unauthorised occupat ion/ r etent i on may be dealt \'Jit h 

under D C. AH proceedings and act i on under public prem i ses/ 
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Unauthorised Occupation Act 1971. Thus, by executive order 

also the desired conduct of railway servants 'Nas prescribed. 

12 • Under the circunstances, we find no merit in 

the O.A. and the same is disnissed. 

Asthana/ 
5 . 4 . 02 

There shall be no order as to costs. 

J . M. 
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