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2. The brief facts of the case are as follows.
The a pplicant was working as a Head Clerk in the Central
Registry Section of the office of General ~anager, Eastern
Railway Calcutta. The applicant was on sick leave from
7 .5~184to 22.5.H4 and resumed duty on 23.4.85. It is repor-
ted that a vigilance check was conducted on 14.5.84 by a
team of Inspectors of the Vigilance Branch. It is alleged
that during the vigilance check, a parallel booking/reserva-
tion office was found running in the Central Registry
section. The a pplicant was transferred from Calcutta to
Chopan from 26.5.84 and he joined at Chopan. Ho'Never after
a period of 4 1/2 years applicant was issued a major penalty
chargesheet dated 5.12.'88. Charges levelled against the
applicant were as under:-

·Sri U.S.P. Kharwar, Head Clerk, CR/Section/FP
used to sell Railway tickets through Sri Sharma to the
intending reservists on premium for which the said Sharma
was being paid~. 10.00 per day for maintaining such illegal
business inSide the office premises and table and chair
of Sri Panna Lall Kharwar (Record Sorter) of the same office
was provided by him for continuing such Railway reserved
ticket racketeering for his personal gain.

Thus by the above activities Sri U.S.P. Kharwar
eXposed his lack of absolute integrity and devotion to duty
and acted in a manner most unbecoming of a Railway Servant
and contravened Rule 3 of Railway Service Conduct Rule 1966~

The inquiry was conducted and the inquiry
report was submitted on 20.3.91. The disciplinary authority
imposed a pena lty of remova 1 from service vide order dated
30.12.91. The'l>plicant filed an application assailing the
above referred punishment order tbrough O.A. No. 8b/92.
This application was dismissed as being premature with an
observation that the appellate authority

Q
shall dispose of
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the appeal within four months of the receipt of the appeal.
The appeal dated 30.1.92 was submitted by the ap~licant and
the same was disposed of vide order dated 6.2.92 by the
appellat e authority modifying the punishment' of remova 1
from service to that of reversion to the post of clerk in
grade II. Being aggreived this a pplication thereafter has. ,
been filed on 29.7.92 challenging the order of punishment
of the appellate authority.

3. The main defence put up by the applicant 1s:-
(a) Disciplinary inquiry had been earlier conducted on the
same issue against the major penalty chargesheet dated
4.7.'85 issued to She P.K. Talukdar, Office Superintendent
who was also allegEd to be involved in running of parallel
booking cum reservation office in the Central Registry of f Lc e,

The inquiry report subaitted on b.8.80 concluded as under:-

·Since during the course of inquiry it could not
be proved that Sri U.S.P. Kharwar, Head Clerk, working in
the CR Section under Sri Talukdar had anything to do with the
running of a mini reservati6n~Gum-booting office, the charge
of active association of Sri Talukdar with this Head Clerk
U.S.P. Kharwar was also not proved.-

This inquiry was conducted by a senier scale
officer~ Ih view of categorical findings in this fi~st
inquiry •.th regard to alleged involvement of the applicant
in running of parallel booking cum reservation office, in
tbe inquiry report against tbe applicant evidence and find-
ings arrived in the inquiry report dated 0.8.80 haa-!not been
oonsidered in teras of the provision of Rule 9 (24) of
Railway Servants (Discipline and Appeal) Rules 1968. No

Contd •••14 ••••
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reasons have been recorded as to why the findings ate
dif ferent from the ear lier report and what substantial
evidence has c~me to the notice w1!ch was not available
at the time of earli"r inq'Jiry~£)The inquiry was condic tedf\.

by She A~'k. Ganguli who was the Chief Vigilance Inspector
prior to his being nominated as inquiry officer and
therefore he was not free from bias and prejudice agail"5t
the applicant. (c) The findings of the inquiry officer
are based on mere circumstantial evidence and not corrobora-
ted by any direct evidence. Three witnesses werelisted
from the prosecution side in-the chargesheet but only two
witness were examined and the third vital witness who is an
outsider did not come for the inquiry. The other two key
witness who are the outsiders She P.N. Shar.a and Chandan

J
Gosh were not listed as the witnesses though the statement
of the outsider witnesses recorded at the time of the
vigilance raid have been relied upon by the inquiry officer

wd/"lV'j:..
these witnesses being cross examined during the inquiry.

'"This is therefore a case of no evidence. (d) Since the
applicant was working as a Head Clerk a person not below

)

the rank of Senior Divisional Operating Superintendert a
~W4 0\ te.1v.#
~ h~ve conducted the disciplinary ~~rk and as the whole
proceedings are vitiat ed. (e) Chargesheet waS Ls sue d aft er

.~
more than four years of the alleged surprise.~ No statement
of the applicant was recorded a. any time. This .as caused
prejudice. (f) The .rder passed by the disciplinary·
authority dated 30.12.91 does not give any reasons for
acceptance of findings of th~ inquiry officer and therefore

hiIt\.
is a non speaking order aftd lack application of .ind. The
appellate authority order has also been passed without
application of mind and the same is ille gal and perverse
and against the principles of natura 1 justice.

G
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4. The respondents in the count er have strongly

refuted the averments made by the applicant. It is submitted

that Sh.· A.K. Ganguli was nominated as a inquiry officer and

did not act as a disciplinary authority. The Divisional

Operating Superintendent was the competent disciplinary

authority keeping in view the PQst being held by the appli-

cant at the ti.e of issue of chargesheet. The chargesheet

issued to She P.K. Talukdar. office Superintendent and the

inquiry report of which was sut.llitted on 6.8.86 was an

independent inquiry and having no links With the inquiry

conducted against the applicant on specific charges.

Therefore linking it with the earlier inquiry has no rele-

vance as the inquiry against the applicant was conducted

in respect of the charges levelled against She TaLukdar and

did not cover the conduct of the applicant. Therefore the

a llegation of the applicant that the ear lier inquiry report

should have been referred to by the inquiry officer in his

report against the applicant is not tenable. Disciplinary

authority has passed order after considering the i nq'jiry

report and all the witnesses. The appellate order also

shows the application of mind as the punishment has been

modifiEid. The three outsiders ~amely She P.N. Sharma.
So, WvPN-.. f~ (L

.She C: Ghosh and She 1le:y ha~categorically stated in their

statement recorded at the time of vigilance check in the

persence of Sh. Talukdar Offic~eriDtendent

involvement of the. applicant. t· ~he listed

witness did not turn up at the time of inquiry

of the

outside

insptte of

efforts made. She Talukdar who was produced as a defence

witness has confirmed during the inqull' y that the statements

of the outsiders was recorded in llis presence. Therefore

these st~ements can be relied upon.'!The respondert shave

sought the support of tmr fe-1] wi "9 ~dgemeAt9 for their

Contd••. 0 •••
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contentions of the judgement of Hon'ble Supreme Court

st at e Bank of India Versus samer endre Kishore Endow

(1194) 27 ATC 149~

5. Hear d the learned counsel for the f'~rti es ,

The a pplicant has filed rejoinder to the counter affidavit.

We have given careful thought to the material placed on

the record and the pleadings made during the hearil!!9.~

6.' The grounds taken by the applicant in support

of his prayer for reliefs in the application, rejoinder

and reiterated during hearing are detailed in para 3

above. The thrust of the arguments is that this is a case

of no evidence. In addition to this, some other infirmities

hdve been averred. We will consider these first before

deliberat i ng on the core iss ues ,

7. The a ppLi.carrt has made a pleading that in view

of the categorical findings with regard to non involvement

of the a pplicant in the alleged running of the parallel

booking cum'reservat ion office in the inquiry conduct ed

in the chargesheet issued to She P.K. FaLukdar Office Super-

intendent. on the same issue, the subsequent inquiry cannot

s upe:esede these findings. Furth er t he applicant has also

pleaded that the inquiry officer has not made any reference

to the first inquiry llJith regard to evidence already

recorded and this is in violat ion of Rule 19 (24). In our

opinion these contentions cbf the applicant are not tenable.

The chargesheet was issu~to Sh. Takuldar with reference

Contd •• /7 ••~•.
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to specific charges against him and the inquiry was conducted

to inquire into the charges against him. The conduct of the

applicant was not covered i'A these charges and thrils the
N~ hvdAf e rvd€ AI- f!...:

first inquiry. A The inquiry in case of the applicdnt which

is termed as second subsequert inquiry lIy the cpplicant has

been conducted for the specific charges levelled against

the applicant ~J The two inquiries have therefore no rElation

wit h each other. Further Rule 9 (24) does not apply in

the present case as this covers the situation of chaRget
fh-.

in inquiry officer in the same inquiry where~some proceed-
1'\

ings have been already completed. In consideration of

these ebservations, we are unable to find any .erit in these

submissions.

8~.. The a pplica nt has also raised the issue of the

coapetence of the disciplinary authority.~ The averments

aade are vague. It is not indieated as to who is the

competent disciplinary authority. The reSpondents have

refuted the averment in para 14 of the counter stating that

Divisional 6perating Superintendent was the competent

authority. The applicant in the rejoinder has denied while

r~lying to para 14 and reiterated the averment made in the

application. The a Dplicant has not brought on record any

documentary evidence as to who is the appointing authority

for the post held by him at the time chargesheet was issued

to him. In the absence of any details furnished by the

epp If.cant we are nor in a position to determine whether any
/

infirmity in the proceedings has been caused due to this.

The next infirmity in t he proceedings pointed

out is with regard to nominat io n of

&
the inquiry officet~

Contd ••• 9 •••
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The applicant has stated that in~ry officer was earlier
working as Chief Vigilacne Inspector and therefore was not
free from bias and prejudice becasuse the investigation of
the case and the chargesheet was framed by the vigilance
Department. If the applica nt had any apprehension of bias
and prejlJdice by the inquiry officer) then he should have
made application to the appropri3te authority requesting for
change of the inquiry officer. Fhe applicant has nct averred
whether he made any such an application at any time after
nominat ion of the inquiry officer or during the proceedings
of the inquiry. We have also gone through the appeal made
by the~pplicant at annexure-7 and no such plea has been
taken. In view of of these facts.;>we are unable to accept
this contention.

10. The applicant has assailed the impugned orders
of disciplinary and apoellate authority being non speaking
orders. We have gone through these orders. The disciplina-
ry authority has passed the order endorsing the findings
of the inquiry officer after carefully going through the
same. It is also mentioned that the representation dated
8 •.4.91 of the applicant has also been considered. We are
therefore of the opinion that the order indicates applicat-
ion of mind and is a speaking or rer , As regards the appell-
ate order, Rule 22 (2) of Railway Servants (Discipline anc
Appeal) Rules 1968 in express terms requires the~pellate
authority to record its findings on the three aspects stated
therein. On going through the .rder we find that it does

/

not cover findings on the three aspects as required. No
reference is made to the important issue 5 raised in the
appeal which refers to these as~cts. This order does not

Contd •••9 ••-,
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give even a hint that the a ppeal of the a pplicant had been
considered by the a ppellate order. The ordt:r appears to

.J,L(~
have passed in a meohanical way endorsing the orders of,.

disciplinary authority. We are of the view that the apnell-
ate order suffers from serious infirmities in not disposing
of the appeal in accordance with the estaBlished provisions
of law. In view of t hEfis)the appell ate or cer deserves to
be set aside~

Now we come to the arguments advanced by the
applicant that the findings are based in the circumstantia 1

evidence not corroborated by any direct evidence and this is
a case of no evidence. It is well settled that if the
findings of the di "'C iplinary authority were based on some
eVidence, the court/!ribunal would not reappreciate the
facts and evidence and s!j&stitute its own findings. If
some witnesses have supported the charge, there is no ground
to interfere. Keeping in view tois well aettled lawj we
would have not gohtinto the evidence and reappreCiate.lthe
same. However the applicant has made a strong plea of ~
no evidence and considering the facts and circumstances as
detailed subsequently, we arE of the opinion that this
contention of the applicant merits consideration.. Some
salient observations with regard to facts of the evidence
which has been relied upon by the inquiry officer needs to

1Jnu.
be detailed first. Statements of t.Ae&e outside witnesses
viz SjSh. P.N. Sha~a Sambhu Saha and Chandan~osh have

~~ ~ ~ ~been indicated ~ the rE-lied upon ~!lment.s in the charge-
. ~JI1~r0

sheet. Out. of thij enlY,Sambhu Saha h2d been cited as a

Contd •••10 •••
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prosecution witness and even he also did not appear before the

inquiry officer. The other thr ee prosecut ion wit nesses were the

vigilance inspector S/Sh. A•.K. Roy CVI, A.N. Moitra VI and

B.D. Bandhopadhyay CVI. The raid was carr ied out by She A.N.

Moitra on a source information and all the statements were

recorded by him. However he was also not presented before the

inquiry officer though listed as one of the prosecution witnesses.

Thus none of the cit ed I;}f0secut ion witfesses who were primarily

involved in the raid ~t appeartin the iquiry and the appli-
"

cant thus had no chance to cor ss-iexend ne them. Inspite 'of these

facts, the inquiry officer has placed reliance on the statement

of three outside witnesses as a circumstantial evidence to prove

the charge.

12. Keeping in view the facts and circumstances detai-

led above in para 11, the main issue to be determined is whether

reliance could be placed on the statement of outsiders who did

not appear during the inquiry. The respondents have contended

that no judicial inference is called for if the findings are

be sed on some evidence seeking support from the judgement of

Hon 'ble Supr erne Court Stat e Bank of India Vs. Samrendra Kishore

Endow and oths. (1994) 27 ATC 149. We are in respectful;)agree~
L..".<'~t1

ment with what is held in this judgement. ~ ar e cff the view
~~ !li '"

that the finding of the inquiry officer based on the reliance of
. "-

these statements as circumstantial evidence is not an evidence

sustainable in the eye of the law. These statements have been

recorded at the back of the applicant as he was not present in thE

office when raid was carried out by the Vigilance Inspector. The

applicant also did not have any opportunity to CDOSS examine them

during inquiry. Out of the th:eee statements as relied upon docu-

ments, She P.N. Sharma and She Chandan Ghosh were not listed as

prosecution witnesses. In fact She P.N. Sharma was the vital

wit ness who stated that he was engaged by the applicant for runn-

ing the mini booking cum reservation office. It is really

astonsbing that the disciplinary a1!'ority cbose not to

Cont d.~•• ,11•• 1••
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include She P.N. Sharma and Chandan Ghosh as prosecution
witnesses when their statements recorded by the VigilancE
InspectQr have been relied upon. On query raised with
regard to the exclusion of these wit ness es t the learned
counsel for the applicant was not in~a position to throw
any'light on this aspect. It is a Lso Significant to
observe that the raid was carried out by She A.N. Wtitra
Vigilance Inspector and he was listed as prosecution witness.
However he has not appeared before the inquiry. We ar~
unable to find any averment in the counter disclosing the
reasons as to why he did not appear. Being from the
Department, there should have been no administrative
impediment is producing him as a prosecution witness, until
and unless there were other considerations with the discipli-
nary authority to avoid his a ppearance before the inquiry
officer. cro ss examination of the outside witnesses and the
concerned Vigilance Inspector would have afforded opportunity

dtkn;{ A.., r ~~

to the applicant to cross PXPmine t~ as their statements
Gnly provided suffict8nt ground to believe as stated in the
era rgesheet that the applicant was maintaining mini booking
cum reservation office. We may also note that DO stateme~
of the applicant was recorded when he joined back after
sick leave by the Vigilance Branch with regard to the
statements given by the outsiders. We are unable to
appreciate that how the applicant was expected to know that,
there was a raid in his absence and he has been alleged
to be running mini booking cum reservation business in his
office. This is all the more surprising that the charge-
sheet had been issued after more than 4 1/2 years and he
was not issued chargesheet while She T~lUkdar Office
Superintendent was chargesheeted in 198~for the same

~
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involvement~ No explariationhas been offered by the
respondents for this de lay except that crimina I case was
in progress. This contention is not tenable as applicant!s
name does not feature in the Fm lodged by the Department.
Further the tickets and cash were found fram the drawer
of the table of the another employee. Thus there is no
direct evidence against the employee except the statements
of three outsiders. It is agreEd that the departmental
proceedings are no: strictly governad by the rules of
evidence. Reliance on the statement of the witnesses
recorded before framing the charges could be placed for the
departmental inquiry if the statements were recorded in
the pr es ence of the de Iinquerrt employee or the wit nesses
were produced during the inquiry. However it is not the
situation in the present case as deliberated above. The
cross examination of the three outsiders was vital as they
had named the applicant for running the mini booking cum
reservation office. The mere taking the name in the

~ Cytf~~t"')vLrn"a-J-r.'1....

statemert. with no direct evidence cannot form the evidence
1\

which could be relied upon straightway. In view of these
considerations we have no hesitation in coming to the
conclusion that the inquiry officer and the disciplinary
authority have gone wrong in placing reliance on the
statement of the outsiders as circumstantial evidence. We
are, therEfore, in agreement with the contention of the
applicant that it is a case of no evidence.

13. From the analysis done above, we have concluded
that the appellate order is not a speaking order and
deserves to be qu~shed. Further findings of the inquiry
officer are not based on the evidence which could be

~
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relied upon and therefore this is a case of no evidence.

In view of this the iapugned punishment orders are not

sustainable in law and deserves to be quashed.

14.'

,
Ill..

In light of the discussions above, the applicat-

ion is a llowed. The impugned orders dat ed 30.12 .~l of the

dis ciplinary authority which merges with the order dated

10.7.92 of the appellate authority are quashed. The appli-

cant shall be entitled to all the consequential benefits
-t-

on quashing the punishment or der ,'
"

Arvin:l .'i

1
No order as to costs.

Member - J


