CENTRAL AIMINISTRATIVE TRIBUNAL
ALLAHABAD BENCH
{riginal #pplication Neo, 1011 of 1992
Connected with OA . Ne. 1012 ef 1§92 )

o

V.K. Pandey & R4 Upadhya seee Applicants
Vergus

Unien ef Indis and Others eses Respendents

CCRAM ¢

Hen 'ble Mr, Justice U.C., Srivastava, V.C.

Hﬁn'ble Mr. K. (bayya, Member (A )

These twe cases directed against trensfer
erders transferring the avplicants and shif ting them
frem Anti Smuggling (peration of Inde Nepal Berder
Contrelled by Preventive Collectorate Viz. Cellecte-
rate of Custems Inde Nepal Berder(Preventive) Patna

was listed befere single Member Bench Viz Bench

Ne,2 from where it has been transferred te Division
Bench on requisitien @nd heard. This is the second
innin 'by the applicants who have come again before
the same transfer order secend time after dismissel

ef first one by a Division Bench of which ene of
us was a member directing for dispesal of their

representatiens which has been disposed ef
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by @ detailed and speaking erder; Learned Ceunsel fer

al Gevernment mentiened fer these cises teday

the interim erder staying the transfer is ixpto

ility ef Article 14 and 16 ef the Censtitutien
in the matter of transfer including the rights
asis ef guidelines, its enferceability and
effect, precedure of general guidelines framed
by suberdinate autherity ever specific directien er
guidelines by Ministry in the matter of transfer eof

ef ficials ef Preventive Cellecterite, lLearmmesd ceunsel

for applicant eppesed the prayer and centiended that

r matter are single Member matter and the case

d befere Single Member whe initially ¢ranted

erder in this fresh OA filed af ter rejectien
esentatiens #nd whe alse extended it theugh

en it was extended by Divisien Bench which alse
& its listing befere Single Member Bench, 1In
the request nado, questiens invelved and that

earlier decieed by Divisien Bench and Chairman's
latest erder regarding éistributien ef werk and
by Divisien Bench Member case in certain

tances which are existing in this case the file

uisitione,d‘ and the case was heard &x& by Diisien

i
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2., The Collecteraie of Custems Inde Nepal Berser
(Preventive ) Patna has 30 custems fermatiens in the

State of Uttar Pradesh spread in 3 divisien viz.

» Gerakhpur and Varanasi and anti Smuggling

sensitive and & D.G. wés issued by the Gevernment en
13.7.77 cenveying the decisien that Cellecter ef
Cusetms(Preventive ) Patna weuld hale greater say in
the ddministrative matter relating te staff pested in
his jurisdictien, Vide Circular dated 20.12.1983
which is still in ferce the Ministry has laid dewn
instructiens fer the staffing and pesting ef Excise
Staff p

Patna.

éced &1 the dispesal ef Preventive Collecter
It prevides that services placed at tl?e
dispesal ef the said Cellecter shall erdinarily be eof

5 yeirs bui @ persen can be reverted te his cadre
Cellecteraie even befere expiry ef the peried of 5 years
énd thét ne eff icer in the field/ and custems sta tien,
in this|charge will erdinarily be kept at the said
pest statien fer mere thin 2 years, The guidelines
regaxding transfer dated 27.3.92 relied en by the
épplicants were issued by Principal Collector, &
suberdinate autherity te the éutherity issuing circular
in 1983 referred te abeve is regarding pesting in

Central Excise ?mtion_ #s is evident frem its werding
i;,J
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which dees net make any mentien ef custems. In the

middle, reference te the Custem Preventive Cellecte-
rate has been made in paras 18 and 19 and en the
basis| ef the guidelines which, accerding te the
applicant, applies net enly te the Cenixal Excise
but alse te the Custems and in the guidelines, which
are primarily made foer Central) Excise, the nermal
tenure has been laid dewn feur years and reliance
hes been placed by the applicant en the guidelines
and accerding te the applicant he his given instances
of 5 persens, whe accerding te the applicant have
stayed in Gerakhpur divisien fer 4, 3 énd 3 yedrs

and hive net been transferred.

3. The applicant Shri V.K. Pandey whe wds
pested at Allahabad made representatioen fer his
transfer frem eut ef Gerakhpur andé this is hew he

was transferred in the year 1992 anéd since then

stayed at Gerakhpur. He jeined in August, 1992,
theugh the transfer erder was passed earlier. Many
(Fficers were transferred frem Luxmm Custem Divisien
te anether and the persens whe have been iransferred
in place of Shri V.K. Pandey, have tiaken ever.
Shri|V.K. Pandey has been transferred te Senaulil

ané even befere that Shri V.K. Pandey even werked

in Gerakhpur Custems Divisien and except between
1987=90 he was transferred te Allahabad en his ewn

request., Mest of the time his pesting wés in




Gerakhpux Divisien, altheugh he has 17 years of service

left for attaining the age of superannuatien, He was

in Central Excise Divisien, Gerakhpur frem 29,7:8C te
July, 19

Gerakhpur

and after his reversien agsin he was I.I.0

frem 30.5:86 te 21.5.87. Similarly ether
of ficers, Shri R.Ae. Upadhya except fer a year stayed at

Allahabad andtwe years in Nepalganj and he had been

werking in and areund Gerakhpur frem 1971. Thus, these
twe efficers are interested in staying at Gerakhpur er
near abeut in the berder area and de net like their

trénsfer elsewhere even theugh the department may

require their service and experience elsewhere,

4, e learned ceunsel fer the applicant centended
that the transfer has been made with malafide intentien
and with eblique metive, No material has been placed
indicating any malafide behind the transfer er any
eblique metive, The transfer erder has net been passed
enly in respect ef these twe efficers but ef several
efficers alse. The learned ceunsel fer the applicant
centended that the transfer erder is vielative of
Articles 14 and 16 ef the Censtitutien eof India, in as
much &s the efficers of five, feur and three years stay
have been allowed te stay witheut mentiening that these
off icers alse stayed in the divisien since leng theugh
with @ break and they have given the instances ef five
persens.

5 The respendents have resisted the claim ef the

dpplicants stating that Shri S .K. Teweri was pested frem
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1.8.1988 te 30.8,1988 at Babatpur Airpert Varanasi
ane thereafter te Gerakhpur énd thereafter he was tra-
nsferred te Land Custems Statien, Shri Deepak Shukla
was pested at Custems Divisien Gerakhpur frem 25.1.88

teo 29.8,88 and thereafter frem 29.8.88 te 9.8.90
he wis transferred te Custems divisien, Gerakhpux

ané new he has been transferred te Balrampur Gends.
Shri/S .K. Srivastava was pested at Nichlaul, District
Maharajganj and remained there upte 17+7.1991 énd
thus | these persens, accerding te the respendents,
have net been pested fer the peried and in the manner

stated by the applicant and we deo net find any discri-

pinatien in the matter eof transfer. The main thrust

of

e learned Ceunsel fer the applicénil was that the
guidelines ef the department are being vielated,

eut any reasen and the separtment is beund by the
idelines, It is true but the guidelines are te be
owed as far as pessible but nebedy can cléim as
tter er right te stay at & particular statien

he basis ef the guidelines, Transfer is nermally
in the exigency ef situatien and the department
can utilise the experience and services of & persen
whe has been pested at the Berder area fer @ number
of years. Thus, the transfer cannet be said te be
ivedving any malafide and we have taken similar

view in OA. Ne. _mo\q‘iecided at Allshabad_en 33992,

wherein we have alse ebserved ithat the respensibility
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of geed administratien and placement of empleyees en
sbjective censideratiens rests with the autherities and
that empleyee has ne vested right to claim either a

particular pest er a particular places

6. The learnes ceunsel made reference te the
case ef Raghavendra Mathur Vs. allahsbad Bank (1989 U.P.

{ecal Bodies and Educatienal Ceses, 330) decided in the
High Ceurt ef which ene ef us (Hen. Justice ¥W.C.
Srivastava) was @ member, which was a case ef Bank

ees and which erder is under challenge before the
e Supreme Ceurt. The said case is dis tinguishable
he presen£ case as in the said case the previsiens
ustrial Disputes Act and Settlement which was

d at between the Management and Allahabad Bank

ces Cesrdinatien Cemmittee and the mutual agree-
etween the parties in which certain decisiens

& at which gets the legal ferce, was breken and
ansfer erder was passed in vielatien ef the same.
instant case, the autherity cencerned has passed
the detailed eorder rejecting the representatien and

we de net find any geed ground te interfere.

7 (h behalf ef the responsents, it was Centended
that the interference in the trinsfer erders are formal
and these guidelines have been issued by the autheritie:
ana cannet be super impesed. The circular is of the

3
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yead 1983 and even if there is seme incensistency

in the executive erder, it is the specific directien
which will prevail ever the general directiens. &S
a matter of fact, general direcliens were for the
excise department but it cannet mean that it can ge
over and abeve the directiens ef the Ministry.
Ministry is the best judge as te whether services
ofa particular empleyce are required at & particular

statien,

8. Learned counsel fer the respendents made
reference te the case of E.P, Reyappa Vs; Stat
smilnadu{ A.I.R 1974 S.C, 555)wherein it was ebserved
that the gevernment is the best judge te utilise

the services ef an empleyeei, A reference was nade te
the case of Dr. N.C, Sinchal VS Unie India eI
( A4.1.R 1980, S.C page 1235 ) in which ceurt declined
te interfere in the transfer srder as the Same was
passed in the administrative exigencys In the case of
Shanti Kumar Vs . Regjenal Dy g Director Hea.th Services
(A.1.R 1981 S.C 1577) & reference 1o which was alse
made in ether case, it was held that the transfer erde
was passed in the sdministrative exigencies and ne
interference is to be made, In the case of

v, B, Vardhope Ree Vs, Sfate ef K rnataka (1986 S .G,
1956 ) it was held that these executive instructiens
are directery and net mandatery and the transfer erder
passed fer f?liateral purpeses and with eblique

P
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ive and net in public interest enly then it ceén
allenged and net etherwise. It is net the
itien in this case, Reference has alse been made
e full Bench Decisien ef this Iribunal in

A R{1988) 7 ATC page 253)
ich great reliance has been placed on Vardhana

Supra ). In Gujrat Electricity Beard and anetherp
Atmaé Ram (AIR 1989 Supreme Ceurt, 1433) it was

that transfer is an incident of service. Transfer
t assailed merely en the greund ef having made
resentatien and pendency ef the same, In the

of Unie f India Vs, H.N. Kirtaniva it wes held
it is net epen te the Court and there is ne
ficatien in #ntertaining the erder of transfers
ssuing ef interim injunctiens unless there is

ide,

The learned counsel fer the applicant
nded that the guidelines act as premissery
pel. This plea has get te be rejected. The guide
are enly the guidelines given te the efficers
ransferring the empleyees which are in the
e of guidelines enly. Merely because the
jselines have been made, the applicanis have net
d hew they have changed the pesitien because of
uldelines itself. The gquestien ef premissery
pel dees net arise in the functien ef State and

éingly the plea ef premissery esteppel is rejectes
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10, In eur epinien abselutely, ne greund what-
seever, has been made eut by the applicants fer
staying the transfer ana the transfer erder cannet

be stated te be malafide or with ebligue metive eor

vielative of Articles 14 ans 16 of the Censtitutken

of India er against the guiselines which 8annet be

persenal difficulties ef the applicents. It is fer
the applicants te ge te the department fer persenal
difficulties. As there is ne greund fer interference
in the ereer of transfer, these dapplicatiens are
liable te be dismissed ana dccerdingly, these

aPplicatiens are dismissed. No order as te cosis ¥

s

Vice Chairman




