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S/0 Late bBgnghi Singh,
/0 Village « Post=Bhawanipur
F.S,= Chunar dstt_Mirzapur,
(sri &,u, sinha, Advocate)
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Mirzapur (Purvi Sub Lvision, CGhuna),
(Sri C.s5, singh, Advocate)
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® e ® ® ®

CRLDER

Hon'ple Mr. G. Ramakrishnan AWM .
This application has been filed under Section jg
of the Administrative iripunal Act, 1985, by the applicant
against the order uated 30-7-1997 through which the applicant
was directed to work cn the post of Extra iepartmental Hunner

from the post of Extra lepartmental Lelivery Agent,

2. The facts which are not in dispute sre that on a
newly cregted post of Extra ilepartmentisl ielivery Agent
(ELLA for short), Branch Post Office Bhawanipur, uUstrict
Mirzapur, one shri As%ok Kumar Pandey was given appointment,
shii AshOk Kumar Pandey was removed from sefvice on
€-5.1981 for giving wrong date of birth and the petitioner
was appoinited on 13-2-198]1, 1t had been stated in the

X ; . 3 in the
appointment letter that his appointment as BLLA was 1
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natyre of contract liable to be terminated at any time

by him or by the departmentafter notifying each other

and subject to the decision of the case of shri Ashok

Kumar Pandey (off duty) and that his services were to be
governed by the P&T ED Agents (Londuct ana Service) Rules,
1964 as amended from time to time, On the basis of an
order dated 23-1-1987 passed by ;uperintendent of Post
Offices, Mirzapur, Ingpector of Post Uffices (East), Chunay
passeéd an ordeffgﬁ 3-2-1987 directing shri Balram singh

; Bhawani pur

to work as Extra Lepartmental Agent/and the appli€ant to work
as Extra iepartmental Kunner (EIR for short), Further

the Lirector Postal Services, Allahabad pagsed ah order
dated 6-11-1987 whrough which the Inspector of Post Uffices
(East) Lhunar was directed to issue a letter and accordingly
on 30_11_1957,.he issued a letter to the effect that the
applicant would work as ELIA aNd Shri Balram 5ifigh should
work as EDR., Thereagflter, an orger héd been igsued by
Ingpector of Fost Uffices dated 30-7-1991 by which applicant
had been posted ss EIR and Shri Bali Ram Singh had been

posted as EDLA,

3 The applicant has assailed this oraer of 30-7-1991

through this UA on the following pleas :i-

aThe applican® was posted on }13-2-1981 against

the post of Extra iepartmental elivery Agent

against the post of Shri AshOk Kumar Fafdey who was
facing put off duty and Shri Ashok Kumar PaRdey did not
return back to his origingl post and as such the
applicant cannot be asked to make room for afy

other candidate, There was No indication that his
work was not satisfactory and he was working to the
entire satisfaction of his superiors, The action

of directing him to work in post lower than EDIA

is arcitrary and malafide., Balram Singh who has

—
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been posted as ELLA did not have a claim for the
post of ElLwA. He challenged the order of reversion
on the grounds Oof arbitradness and illegality,
Further he pleaded that his pay and allowghces was

reducéd by the transfer orcer,

4, The applicant sought for the following reliefsi.

(3] _ ordef or direction in the nature

of Ceftiéfhri,quashing the order dated 30-7-1991
(Annexure~A-4) passed by respongent no, 2,

(ii) Issue a writ, order or direction in the nature
of Mandamus @irecting the respondent no,2 not to
disturb the peaceful working of the applicant as '
Extra iepartmental .elivery Agent at Bhawanipur
Fost Uffice iigtrict Mirzapur,

(iii) lssue a writ, orger or direction in the nature of

Mandamus directing the respongdent ncs,] and 2 to make -

the payment of pay and allowances to the applicant
to the post of kbxtra iepartmental sunner and

EQtra tﬁpartmentél ®livery Agent for the period
3-2-1987 to 30-11-1987, 30-7-1991 (ANnexureés-A-1,
A-3 & A-4) respectively till the decision of the

case.

5. The respongdents resisted the claim of the applicant
by filihg counter affidavit and staling that based on the
directive dated 17-7-1991 of the Fost Master General,
Allahabad, inspector Post uffices (East) Chunarissued
order d ated 30-7-1991 directing the applicant to work as
Extra iepartmental ﬂunniﬁéﬁy%ég?i Bali sam Singh to

work as Extra Lkpartmental#Agent; ~Eyen though it was
stated in the counter affidavit that the copy of the
letter dated 17-7-1991 issued by the Post Master General

was at aAnnexure-VA-5, there was no such aAnnexure, They
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admitted that the pay of the EDR was less than the ELLA,
6, The applicant filed a rejoinder affidavit maifly
reitergting his pleas as made in the UA,
; & Wwhen the case came up for hearing,only the applicant's
counsel was present and none from the respondent!g side
was available, The applicant!s counsel was heard and
respondents were given opportunity to file written

submigsions, Accordingly, the resgonaents supmitted

written submissic

L

8, Vie haveféi;én careful codsideration to the rival
pleadings of the psrties and have perused the whole

recbrd, The regpondents counsel in his written supmissions
stated that the reliefs sought by the applicant, if

agreed to, is likely to cause adverse effect on the
interest of shri Beliram sSingh, who had not peen impleaded
as one of respondents and the petition -was bad for
misjoinaer of the party and no relief could be given

int he absence of Shri Baliram Singh, They further |
stated that the applicant tried to raise the issue of pay
and allowgnces to the post of ELR and ELIA for the
period starting from 3-2-.1987, which was highly time
barred agnd the same coyld not be clubbed with the main
relief, 1t has been further submitted that when the
order passed by the Post Master General had been brought
on record and the applicant hac not chosen to challenge
the game, then the challenge of the consequential order
was Mol in orger, Accordingly, respongenis-stated that
the present application was misconceived and devoid

of merit and hence deserved to be dismissed with costs,

9. lhough it was stated in the counter affidavit that
the copy of th® letter gated ]17-7-1991 of the pPost
Master weneral, Allahabad, was being agnnexed as

Annexure-CA-5, we did not find the samé on record,
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10. Respongents have admitted that the applicant
had been appointed on 13.2-1981 after due process ©of
recruitmentof EuwA, The gppointment had been stated
to pe provisional subject to receipt of satisfacﬁory
Police Report and the decisicn of the case'of sri Ashok
Kumar Pandey egrlier EuuA, Though in the orger dated
13-2-1981 it was stated that Ashok Kumar Fanaey was

; toff duty! in the counter afficavit it had been sialed

»;eplremOved from service on ]-5-1981., in the

Atrary submissions we take it thgt the kolice
report was als0O satisfac-tory, Thus, the appointment of
the applicent on ]13-.2-1981 has becaome regular, Further
according to the appointment he is governed py the EiA
(Conduct and Service) nules, 1964, dAespondents had not
indicated the statutory rules in the exercise of pawers
of which they had passed the impugned orger dated

‘\ 30-7-1991. Moreoyer, the assertion that the impugned
i order dated 39-7-1991 had been passed on the pasis of the
ey . i alleged directive dated 17-7-19910f Post Masler General,
4ll ahabad, cannot be accepted becasuse (i) the said
directive ig stated to pe broughton record but actually
the same is not on record and (ii) the impugned ocrder
does not indicate the existence of such a airectiive,
in fact the impugned order refers to a letter dated
24-7-1991 of responagent no,}, lherefore, we hold that
the regponaents hayve not estaplished a case for the
relevence of the directive dated )7-7-1991 of the
Fost Magster General, Allahabad apart from not placing
it on record, Further the rules under which the
respongent no,] or the rost Master Geueral, Allashabad
had exercised the power had alsc not peen brought on
record. 4in any c¢ase the impugned order visits civil

consequences on the applicant by way of reduced pay
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and allowances and passing of such an order, without
giving an opportunity of show cause 1s violative of
principleés of natural justice, 15H111egal ahd cannot pe
sustalned, irrespective of the fact as to which authority
has passed the samé. AL the same time we also note The
learned counsel for the responuent's argument that sri
Baliram Singh has not peen mace a parfy in this V. Ae
11, +n the light of the analysis made in the foregoing

paras, weflnvfﬁlthat portion of the orger dated 30-7-1991

by which';kA_“plicant had peen asked to work as EUi, and
dgirect that he should be restored to the post of EuUA
w.e.f. 30=7-1991 and arrears of difference in saley and
all owances dué to him should be pald witiin three
months from the date of receipt of the copy of this
orger, we mgke it ¢lear that no aaverse orger is passed
against 5ri Ball Ham singh by us. The respondents are

at liperty to continue him as EuA agalnst a superannuary

post and aeal with him in accordance with law,

12, The UA succeeds in part and is aisposed of with
the girections given in paragraph 11 . Parties to bear

their costs,

gkipnkf”‘
Memper (J)




