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CENTRAL,8DMINISTRATIVETRIBUNAl,

ALLAHABAJJ BENCH
ALLAHABAD

Original Application No. ~ ~ l222

Allahabad thi s the ?- 't Ib:day of ~_ 1997

Hon'ble Dr. R.K. Saxena, Member ( J »
Hon'bl~ Mr. D.S. Baweja, Member ( A

Dr. Kaushal Kumar Srivastava, Slo Shri Sant Prasad,
EVo L.N. Mishra, Railway Hospital, N.E. Railway,
Gorakhpur.

Agpli ~smt.

By Adyocate sri Sanj ay Kumar

Versys

1. Union of India through Secretary, Railway Boazd ,
Rail Bhawan, New Delhi.

2. Joint Dire ct o r, (Establi shment) Railway Board,
Rail Bhawan, New Delhi.

3. General Manager(P) N. E. R3ilway, Gorakhpur.

~spoodents

By .Adyocate Sri G.l'. AQrawa,l

BY HOD' ble Dr. R.K. Saxena. Member (J)
The applicant Dr. K.K. Srivastava

has filed this O.A. to seek the relief that the orders

passed on 05.7.1991 and 24.11.1989 be quashed, the senior-

ity of the applicant be assignEd w.e.f. 26.9.74, his

salary with all the increments and other benefits be

directed to be re-fixed and arrears be directed to be

paid to the appli cant.

2. The brief facts of the case are that the

appl1cant "as apPoints Assistant
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on 26/9/74 in the North·East ern-Railway. The appointment

was temporary and terminable after six months or on the

availability of the app rov ed candidates from the Union

Publi c Servi ce Commissi on , The sexvi ces Vtf th e appli cant

were, ,however, terminated en 31 •.12.1979.

3. The applicant filed a writ petition no. 641

of 1980 Dr. K.K. Srivastava ve, Union of India and Others

in the High Court. The said writ petition was decided by

the High Court on 31.10.1985 whereby the tennination order

passed a~ainst the applicantiwas qua 31ed,'and he was deemed

to be in s exvi ce and entitled to all emoLumm t s whi ch he
g

would have availed~ad the impugned order not been passed.

It appears that the said judgment in the writ petition

was challeng ed by way of filing Civil Appeal after seeking
sT~

leave of the court. Th-eir Lordships of Supreme Court
"

decided the Civil Appeals no. 1229-1230 of 1986 on 07.9.90.

l'he ei.vil Appeal vbich was filed against the judgment

which was rendered in favour of the applicant,was numbered

as 1290 of 1986. Another 6ivil Appeal no. 1229/86 was

filed against the judgment which was given in favour of

Dr. Sureoora Kumar S"lukla. Both these appeals were decided

by th e commonjudgment. Their Lord ships of Supreme Court

decided the appeal in the light of the judgment given in

Or. &K. Jain and Others Vs. Union of India and Others •

It is stated 'that the name of the applicant was considered

by th e Union Publi c Se~ ce Cemmis sion in the li9 ht of th e
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judgment given by the Hont bl e Supreme Court, and he

was approved for regularisation. It is further stated

th at instead of regulari sing th e servi ces of th e appli cant

from the date of his original appointment which was given

on 26.9.74, the matter was referred to the Railway

Boazd whi ch ord ered on 05.7.91 that the broken period

of service of the applicant should be treated as dies-

non. It was furthe r directed that the seniority should

be assigned from the date of offer of appointment

as Assistant Divisional Medical Officer. Feeling agg-

ra ev ed by these orders, this O.A. has been preferred. 'Ii'

4. The respondents have opposed the claim of

the applicant and it is averred that the applicant was

appointed on ad hoc basis on 26.9.74 but his services

were t erminat ed on 31.12.1979. It is stated thclt he

was re-instated on 30.1.1980 because the writ petition

was filed in the High Q:)urt and stay was obtained. His

services were again terminated on 23.2.1980 on vacation

of the stay e rd er, but b! was taken back again in se.r*ice.

Ihe orders which were passed for treating the broken

period as dies-non, has been justified. It is also

contended that the Iribunal has got no jurisdiction
,

because if the applicant has felt aggrieved by any ozder,

he should have approached the Hontble Supreme ColXt. It

is therefore, contend ed

~

that the O.A. is liable to be

di smi s sed , •••••• pg.4/-
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5. The appli cant filed no rej oinder.

Certain judg;ments have. however, been brought on

re cord , ~vehave heard the Learn ed counsel for the

appli cant and th e r espord ent s and have peru sed th e

record.

6. Before we deal with the controversy

involved in the case, we would like to dispose of

the obj ect Lon which has been raised on bshaLf of the

respondents. It is oontended on their behalf that "this

Tribunal has got no jurisdiction and if there is any
\

',i

grievance to the applicant, he should have approached

the Hon! ble Supreme Court. Ire re is no doubt that

thi s matter had gone upt o the Hon! bl e Supreme Court

and the c.i1vil Appeal whi ch was ,ref erred by th e respon-

dents challenging the decision of the High Court, was

di spo sed of in t arras of th e d eci sion given in

ll,t,. A,KL Jain and Others Vi. Union of India and Others

1987 S. c, <t, (Supp.) 497~ The copy of the judgment in

the case of Dr. A.K. Jain, has also been brought on

record by the applicant. It was obsezved by their

Lordships in the case of Dr. A.K. Jain( SUpr9) ~hdt

the Docto r st who were given appointment upto 01.10 .84

as ad hoc Doctors) should be regularised in consul-

tation with the Union Public Service Commission on

the evaluation of t~r work and com uct , on the
,. • •••• pg5/
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basis of their confidential reports in respect of

the period subsequent to 01.10.1982. It was further

observed that the Doctors so regularised,should be

appointed as Assi stant-Divisional-Medical-Offi cer

w.e.f. the date from whid1 they had been continuously

working as Assistant Medical Officer/Assistant Divisional

Medi cal Offi cere The railway was given an caption to

terminate the selVi ces of tho se \-\ho were not so

regularised. It was further observed that if the

serli ces of any of the petitioners appointed prior

to 01 • .10.1984had been tenninated except on resignation
,

',..

or on disciplinary grounds_ he should also be considered

for regularisation,and if found fit, his services should

be regulari sed a s if there was no break im th e conti-

QuJilty of service but without any backwages. In the

backgWound of these da r e ct Lons, what appears is that

the present applicant was regularised in consultation

with the Union Public Service Commission and he was

posted again. The only grievance of the applicant

is that for the p erjrod during whi ch he had been out

of service because of the order of tennination which
.

wlas in no way conn act sd with the resignation or the

di sciplinary action, ha s now been declared dies-bon •.

In such a situation, it is oontended that a tresh cause

of a ct i on has ari sen. We are in full agreement with

the ag:gument of the 1earned oounsel for th e appli cant

and we hold that thi s i\ribunal has got juri sdi ct ron,

~ ••••• ph6/-
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Thus, the obj ection raised on behalf of the respondents

stand s rej ect eel.

7. The applicant has app ro a ched the Tribunal

being apprehensive of the use of the term 'dies-non'

in the order dated 05.7.1991. vthat has been written

in the impugned o rd er annexure-6 is that the Railway

Boazd had taken a view in the circular dated 24.11.1989

a nnexure -7 that the broken Period of service should be

treated as dies-non and accoLdingly the broken period \

.~
in the case of the applicant,was treatro as dies-non

through this impugned order. Before we proceed to decide

the legality or otherwise of the impggned orders annexures

6 and 7, we would like to consider the meaning of dies-

non. This tenn 'dies-non' is the short form of "DIES-

DOMINIOJS-NJN-EST-JURIDIOJS". The meaning of this

pirrase, according to the book' A ielection af lI.egal

Maxims t by Herbert Broom is that Sund ay is not a day

for judici~l or legal proceedings. In Black's Law
6L~'<-

Di ctionery "di es-non" is shown a s a prov.i sian of dies-

non j udi ciou s, ·,.which meansad ay not j udi ci ~l. Thi s

term ledies-nontt is defined in &.egal Qlosaary issued by

Government of India to mean a day on which general

business may not lawfully be transacted. In the

Concise Qb(ford Dictionary, this term has been defined

as a day that does not [unt or cannot be use:i. On
••••• pg .7/-
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going through the definitions as are given in various

books, it can be concluded that the term "dies lion·

indi cate sad ay whi ch do es not count. We, t~erefo re,

find that the term" dies-non" has been used in the

impugned ord ez annexure-6 in the same sense, .¥hen

we peruse the Board's circular dated 24.11.1989

annexure -7, we find that the position was clearly

cl.a rd f Led, To quote, "the ad hoc doctors, Whose

services have been regularised after screening by

th e Union Publi c Servi ce Commission in keeping with

the Supreme Court OIder dated 24.9.89 on the writ

petitions filed by the ad ho c-do ct or s, shall be treated

duly appointed from the date of their initial appotnt-

ment for all purposes except the seniority as this was

left open by the ~preme Court to he decided by the

Government in the light of d eci sion to be rend ered by

the Court in the cases 'hhid1 are pending before the

Constitution Bench involving similar questions. The

services of those of the ad hoc doctors whose services

had earlier been terminated but have now been regularised

in pursuance of the Supreme Court Order of the 24th

September 1987 may also be deemed as continuous from

their initial date of appointment treating the broken

period of servi ce as dies-non.·

~ ••••••••••• ph.8/-
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8. ~at appears from the circular( annexure-7)

is that the pzo ken period of ad~ho c do ctors was

treated as dies-non but they were also deemed as

continuing in servi ce from their initial .ate of

appointment. In our opi nfon , no further clarifi cation

is required by the appli cant or similarly situated ..

doctors. Not only this that the clarification was

gi ven by th e Rail way Board in its ci.z cuLar-, th ei r

Lordships of Supreme Court had also, while disposing '.

of the writ petition of Dr. A.K. Jain and Others, had

observed in clear terms that the doctor so regularised
',r

shouJ..d be appointed as Assistant Medical Officer w.e.f.

the date from which they had been continuously working

as Assistant Medical Officer/Assistant Divisional J.Wledical

bfficer. The observation further was that if the

servi ces of any of th e petitioners appoint eel prior

to 01 • .10.1984, had been t erminat ed ex cept oft resignation

or on disciplinary grounds, he should be also considered

for regularisation,and if found fit, his services

should be regulari sed as if there was no break in the

continuity of service but without any backwages. In

thi s way, their Lord ships of Supreme Court did not

leave any occasion to the department to take a different

vi eWe The break in servi ce had no adverse eff e ct ei th er

on the appli>cant or on similarly situated, persons because

the appli cant had not ~rked during the period of break

~ ••• pg.9/-
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in servi ce, it was made cl ear that ba ckwages wouId" not

be given to him. The apprehension whim is e~sting

in the mind of the applicant,aas got no valid basis.

9. The Lea rn ed counsel for the applicant,however,

referred to some of the judgments particularly in the

writ petition no. .1.3705=06 of 1984 Shiv Shanker & Anr.

y's. UniQ.n of India and OtheJ:~and of th e Allahabad Ben en

of the rribunal in aIA.po,n? of 1992 JaQdish Mitter_

ys. Union of India and Others. decided on 23.3.93.

The facts as have been narrated earlier, are quite l

'j-

different from the facts in the cases cited before us.

It is not a case of any penalty that the broken period
.

has been~.....eclared as dies-non.i A, notice o·Lpassing an

order of dies-non is required only when such an order

is passed by way of penalty. Thus, we are of the view

that the ca ses ci t €Cl by th e learn e::I coun sel fo r th e

appli cant, are di stingui shabl e and are 'not appli cab l e

to the fact s of th e present ca see

JO. On the consideration of the facts and cir-

cumstances of the case above, we find that no interference

by th e Tribunal is requi red in th e matt ere lYe do not see

any illegality or infinnity in t~ impugned orders. The

O. A., th erefo re, stand s di smissed . r-:er as

~~t,~ I ) ~~
Member ( -K1J Member ( J ) ~

to costs.


