
RESEdVEQ

IN THE CEi\jlriALADMINIST.i.AfIVE fB.IBUNAL,ALLAHABAD

AD.uIII {jNALBENCHAT ALLAHABAD

* * *
Allahabad Dated this ('6- th day of ()ckt.-I, 1996

Original Application 1'10.884 of 1992
District: Varanasi

CORJ\j\1;-

Hon'ble Mr. S. Das Gupta, A.M.
Hon'ble Mr. T.L, verma, J.M.

/

Smt• .Fhulbasi Devi, V.~ife of Shri Ram Ratan Prasad,

Resident of HOUse No. 724-G, D.L.'1I., Varanasi.

(By sri Anand KUmar, Advocate)

• 0 • • • • Appli cant

Versus

1. Union of India through the General Manager,

Diesel Loconctd ve w or kshop , Varanasi,

uttar pradesh.

2. ~\orks Manager (Loco), Diesel Locomotive »or ks ,

Varanasi.

(By sri Amit Sthalekar, Advocate)

• • • • Resoondents,

ORDER

by Hont bl e Mr. S. Das W Rta, A.M.

This application has been filed under section 19
of the Administrative Tribunals Act, 1985 by Smt..Fhulbasi

Devi, wife of Shri Ram Ratan Prasad, v.h o was working as

H.S. Fitter Grade-II in the Diesel'. Locomotive v.orks,

Varanasi praying that.the order dated 15-1-1992 by v-.hich

the latter Was removed from service and the order dated

19-5-1992 by which the appeal against the order of

removal Was rejected, be set aside and the respondents

be directed to make arrangement of his proper treatment.

. .~. The admitted facts of the case are that the appli

applicant's husband, who Was working as H.S.Fitter Grade 1J

~su,ffered mental disorder and remained under treatment
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from 6-11-1987 to 6-1-1988 in the Central Institute of

Psychiatry, Kanke, Ranchi. Therefore, he r esumeddrty

but had a relapse of mental disorder and he Was again

referred t o Ranchi by the Medical Sltperintendent D.L. ;;~.

After being declared fit, he again resumed duty. Thereafter,

there Was a relapse of the illness and he Was again sent

for treatment from 6-1-1989 to 24-2-1989. After being
/for duty,

declared fi tA. he again resumed duty and continued to

perform his duties until 30-4-1989. There is, however,

a controversy on fact as to what happened thereafter.

ccording to the applicant, her husband became mentally

ill again after 1-5-1989 and, therefore, he did not attend

his duties and his immediate superiors were fully aware

of the position, but they did not refer him to rlanchi

Hospi tal for further treatment. The respondents have,

however, stated that after 1-5-1989, the applicant· s

husband started wilfully absenting continuously and,

therefore, he Was served with a charge memo on 8-4-1991.

The inquiry WaSheld exparte and agreeing with the findings

of the" Inquiry Officer, the discip!inaty authority issued

the impugned order dated 15-1-1992. An appeal Was preferred

by the wife of the railway servant and this Was rejected

by the impugned order dated 19-5-1992.

3. The case of the applicant is that the charge sheet

was served on her husband at his hQIJe address '.hen he

Was actually suffering from mental disability and the

fact that he Was an old case of mental disability and

remained under treatment in the Central I nsti tu t e of

Psychiatry at Ranchi, was fully known to the authorities.
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It has been stated tha~ as soon as the charge sheet was
received, the ap~licant herself represented on 18-4-1991
to the higher authorities to make arran::;ement for the
treatment of her husband in6tQ~ bItt instead of taking

~disciplinary action against him, the respondents tookf-
no action and and not even a railway doctor was sent to
his ..home address to examine the veracity of the
representation. [hey have further stated that despite
the representation aated 18-4-1991, the respondents
appointed the Inquiry Dfficer and completed the inquiry
exparte wi thout examining any prosecution witness. It
is alleged that the inquiry is vitiated on the ground
that no reasonable opportunity Was given to the
applicant's husband. It has been further pleaded that
the penal ty of removal from servi ce Was too di spr opor-ttona1
to the charge of unauthorised absence, particularlY,
when the applicant Was actually suffering from mental
di sabili ty.

4. The responaents have stated in the counter reply
that as the applicant's husband was continuously
absenting w.e.f. 1-5-1989, a memo of charses dated
4-4-1991 \'vassent by registered post which he acknowl edqe
on 8-4-1991. He, however, did not submit any wri tten
statement of defence though the applicant i.e. the wife
of the charged official submitted an application dated
18-4-1991 alongwith certain medical certificates dated
24-2-1987, 8-1-1988, 27-9-1988 and the medical
prescription dated 6-8-1988 issued by the Central

\

I nsti tute of Psy chi atry Rancht,- « It is submitted that
the applicant had also stated in the said representation
that according to her knowledge, her husband has been
attending aut~t after being declared fit on 24-2-1989 and

~
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she came to knov. that her husband Was absenting from

duties since 1-5-1989 only on the receipt of the

charge memo. The case of the respondents is that it

is clear from the various medical certificates

submitted at that time that the ap~licant was fit to

resume duty and he did resume ciutieson 15-8-1988 and

continu eo to work upt o 30-4-1989. Thar s , f t er , he

started absentino continuously. It is also their c",se
J 0

that before the issue of the charge memo neither

sri nam Ratan Prasad nor his wife or any other relation

admitted him in the aail~ays hospital for his treatmento

The applicant alsO did not submit any medical

certificate alongv..i th her representation dated 18-4-1991

indicatin~ that he ~as again mentally disabled after

1-5-1989. The Inquiry Officer v..as appOinted by the

order dated 1-10-1991 and intimation Was sent to the

ap~licantts husband by registered post ~hich v..as

acknowledged by him personally on 11-10-1991. The

Inquiry Ufficer conducted inr-juiry on 9-11-1991 af t e i

giving notice to the ap~.licant vide letter dated

1-11-1991 by registered pOst and since the applicant's

husband did not participate in the inc.uiry nor did he

give afr-j intimation that he would not be able to

participate in the .inqui ry , the Inquiry vfficer

conduct ed th e inquiry and submitted hi s report fi nding

the applicant's husband guilty of the charges of

unauthorised absence. After consicering the inc,uiry

report, the d.is c.ipLi ng r'y authori ty imposed the penal ty

of removal from service which was confirmed by the

appellate authori ty.

5. lite have heard learned counsel for both the

parties and perused the record carefully.

6. There is no di spu te on the fact th at the

t~ ap~licantts husband had been under treatment for mental
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disorder for a fairly 10n'9 time in a recognised mental
insti tution with the knowl edqe of the respondents.
herefore, even if he had started absenting himself
from duty w.e.f. 1-5-1989, it was obvi,ously not a simple
case of unauthorised absence. The respondents have
admitted that after the charge memo was served on the
applicant's husband, the applicant herself sent a
representation requesting that the applicant be given
proper treatment. since the back~round of the mental
illness of her husband Was known to the department, it Was
just and proper on their part to verify whether the
applicant Was still suffering from mental disorder before
proceeding with the disciplinary action. his vie of ours
is fortified by the decision of the on'ble supreme Cou rt
in the case of Union of India Vs. I.S. Singh (1994) 28 A•• C.
53and the decision of the Ernakulam Bench of the ribunal
in the Case of O.M. Cherian and another Vs. The Director
General, Corps of Signals reported in (.1994) 28 A.T.C. 27.

7. .e have perused the inquiry report, a copy of
whi ch is Annex :re...A.-7 to the OA. It is a one page

report in which it has been stayed that the inquiry
was conducted exparte since the applicant did not
appear on the date fixed i.e. 9-11-1991. In the
conclusion, it has been stated thatduring the inquiry,
on the basis of the available documents, the Inquiry
Officer has reached the conclusion that the charge of
unauthorised absence has been fully established against
sri Ram atan rasad. It is, therefore, clear that
th_ Inquiry ufficer did peruse certain documents to
come to the conclusion. Curiously, Annexures-III and
IV to the charge sheet, a copy of which is placed at
Annexure..~3 to the UA, indicate that there are neither
any documents nor any wit.nesses in support of the charges.
In such a situati on, it is not clear what are the
documents which the Inquiry Ufficer relied upon to
come to a conclusion that the applicant Was unauthorisedly
absenting himself. Apart from the above, even the
procedure for hOlding exparte inquiry has not been-:
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disorder for a fClirly long time in a r ecoqn.i sed mental

Lnsti tution wi th the knov;ledge of the r esponde ut s , t
Therefore, even tf he had started absenting himself

from duty w. e. f. 1-5-1989, it was obvi ously not a simple

case of unauthorised absence. The respondents have

aami tted that after the charge memowas served on the

applicant's husband, the applicant jrt~self sent a

representation requesting that the ap~licant be given~ .1. _.::r .~ .J.
•.. ~.

proper! since the back.~rour.d of the mental illness
f\./

of her husband was ~known to the department, it waS

just and proper on their part to verify whether

the applicant was still suffering from mental disorder

before proceeding with the disciplinary aCl:.ion.

7. ~.•e have perused the in,-:uiry report, a copy of

whi ch is Annexure_p- 7 to t.he DA. It is a one page

report in which it has been stated that the Ln-u i ry

Was conducted exparte since l:.he applicant did not

appear on the date fixed i.e. 9-11-19910 In the

conclusion, it has been stated that during the in"iuiry,

on the basis of the aVailable documents, the Lncui ry

ufficer has reached the conclusion that the charge of

unauthorised absence has been fully established against

sri rtam Hatan Prasad. It is, therefore, clear that

the Inquiry Ufficer cd d peruse certain documents to

come to the conclusion, Curiously, ~ nnnexures-III and

IV to the charge sheet, a copy of wh.ich is placed at

Annexure..A-3 t,o the DA, i noi cate~ that there are neither

any docum~,;n"tt)nor any witnesses in support of the Charges.

In such a situation, it is not clear what are the

documents which the Inquiry Ufficer relied upon to

cone to a conclusion that the appLi cant Was unauth or-Ls edIy

absenting himself. Apart from the above, even the

procedure for holding exparte inquiry has not been

~



-1s-
followed. An exparte inquiry is an exceptional provision

lwhich
bylthe disciplinary authori ty is enabled to complete

proceedin9s against the charged emp.loyee when such

ernpl oyee i s deliberately not appearing be f ore the
.

Inquiry Officer. The Inquiry Ufficer cannot proceed

exparte if the charged employee c oesoct appear on the

first day fixed for inquiry. The procedure for holding

exparte inquiry is specified in subz ru Le 12 of rule 9

of the rlailway servants(Discipline and Appeal) rlules,196s.

This sub-rule reads as follov,s :-

"(12) The inquiring auth ori ty shall, if the rail\fIJay
servant fails to appear within ~he specified time or
refu ses or omits to pLead , require the 'presenting
ufficer', if any, to produce the evidence by which he
proposes to prove the articles of charge, and shall
adjourn the Case to a later date not exceeding thirty
day s, after recording an order that the railway servant
may for the purpose of preparing his defence give a
noti ce withi n ten dev s of the order or withi n su ch
further time not exc'eeding ten day s as the in~uiring
authori ty may al I ow for the discovery or pr oduc t.Lon of
any documents which are in possessl on of rlailv\ay
Administration but not mentioned in the list referred
to in sub_rule(6)."

8. It will be clear from the provisions of the rule
that the In'-iuiry Ufficer could not have completed the

inquiry on 11-11-1991 itself but should have adjourned

the inCi.uiry to gi ve one more oppor tu ru ty to the charged

employee to prepare his defence. since this Was not

done, it was a clear violation of the mandatory

provision and this itself is sufficient to vitiate the

inquiry •

90 In view of the foregoing, the appLi cat.i on

succeeds. Both the impu~ned orders~dated 15-1-1992

a~~xl~~1~~2 imposing penalty of removal from service

and the appellate order dated 19-5-1992 are quashed.

The responaents are directed to refer the applicant

to ~ Iviedical specialist for iB-xamination. If he is
i- ,

found fit to resume duty, he shall be f or thwi, th

~.
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reinstated in service. If, however , he is not found

fi t to continue in service, necessary action may be

taken to board him out on medical grounds as per the

extant ruleso The period f r on 1-5-1989 till the date

of reinstatement or the date of boar danq outp as the

case may, be" snaIl be covered by the grant of leave as

du e ,

10. The parties shall, ho~ever, bear their own

costso

rfo~
Member (J) Member (A)

i.Jube/


