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Allahabad :| watea this 22 th aay of March, 1999
Uriginagl Applicaticn No, 845 of 1592
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Hontpble Mr, s.K, Agrawal, J. M,

don'ple Mr. G samakgishnan, Al

1. Baljnath Pal /0 orl Mals Baual ral
vasual Khallgagsl, _
/0 Willage Tigri, P.U, abmadpur,
AsCaull, LAstrlct.allahabad

2. moti lLgl $/0 sri sahaev, Lasual xhallasi,
sif 0 village Aswan F,U, Bharwarl
;istrLcE.Allahabad

3. Aashmatull zh S/0 sri Napibullagh, Lasual Khallasi

#/0 Villsys Basuri, <Y, Kara- tham; dsttoAllahabad,

Jabp 5/0 5ri sam krakash, Lasual shallasi,
nfo Village bPipri, k.U, uharwa Listt.Allahabad,
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haildra 500 of .ri Bhagwatl irasad, Lasual Flagman,
n/o yiliage [uranti Ka-furwa F.U, bharwan
Jdgtgiciaallahabad,
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6, Jal Brakash §/0 Sri Mewa Lal, Casual Elagmap,
d/0 illage damman Ka-kurwg, r.Y., suleémsaral,
dstrictoAllahabad,

7, Funng wal o/0 ori Mghabir rrasag, Lgsual Flagman,

f/0 Village akbarpur, F.u. uhall L;stt_ﬁllahabad
(By >ci AqK. 5inha, Advocate)

e + s+ « o« Applicants

Versus
1. Union of ingia through the dvisional dailway
Mangger, worthern fallway, Allahabad,
2 ok, 4dvisionagl sailway Manager, worthern failway,
: Allahabad,
3. idvigiongl Superintenaing cngineer, (uf, . dailway,

Advocale) .

L ] .despﬁﬂaents




By Hon'hie

g famakpishnan, é.li.

Thig
is against
responcents

not paying

joint applicstion filea by seven applicants
the allegec gkkRzks arbitrary accion of <he
of not allowing duty to the applicants and

the salary from april, 1990.

2, Ine
casual lab

to 1977 an

pplicants clsimea in thig VA that they were

ur employeu from ¥ different aatés from 1975

. were cecasualised ang were given LKL Scalés
effect from 1986 ana that applicent nos, 1 to
asls ana 5 to 7 were Fl agman in the pay scale
40. They claimed that they were posted in

artment from their gec asualization and that

had passed the ghuniman Training wourse, They

gtated that in 1989 the applicant s were transferred from

Alla.labad to [yndla in administratilve interest with their

headquariers at Allahabad afd in March, 1990 they were
transferred back from Tundl 5 ©o Al lahabad with thelr H,

at Allahabad intact, They stated fyurther that on 4« 4.1990

‘he respon.ents trgnsferreed the applicants from Allahakaa
to ctawah, but when they reporteq to rermanent wgay

busis/ Etawgh on 5th and 6th april, 1990 for duty
em to work as Gahgnah and on their refusal to
eNgman, the Assistant cngineer, worpthern mallway
urned the applicants back to Allghabad with

s that he hao no work for Khallasis ana Flagmen
ter dated 7-4-1990 ahnexed as Alnexule-A-2 of the
stated that they reportea to Snief wontroller

U, Ihey

W, fly on 8-4-1990, aha when they were not given ahy
duly made a joint applicatlicn aated 1641990 to respongent

no, 3. T ey cizimed that c¢n this representatiun various
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of ficers passed orgers and finally endorsement was maae

by wbE{spl)/Allghabad to ABN/ P figf/Etawah in terms of which
the applicants shoulu be posted in Fuis/ Etawah 1n termsg of
the orgers issued by wof/C & LBN/G, They filed a copy of
the represenigtion wiith the endoreements ofcifferent offlcers
A3, Lhe applicants ciaimed that they agaln
e Assistant Engineer, Etgwah on 17.4-1990 and
showea him Lhe represenigiicn with Lhe encdorsements but tne
Asst, Engineer airected them to work as GaNgman in the
absence of job of khallasi ana Flagman, The applicants
stated thal having no option they reporteq back tw Chief/
Contrcller/Engineering, Allahabad 0N 18-4-1990 who gid not
do anything |and since then insgpite of representations at
various levels they were not given auly or salary, “n an
apilication by the appclicgnts no,69 of 1990 -Baljnath ral
ana 7 uthers Vs, uiwi, allahabac and “thers, Fresicing
Ufficer, Labour wgurt, allahabac unaer sSection 33(cj (2) of -
the 1, 4 Act, 1947, vice his juagement and cruer dated
27-1-1992 computed the wages of tne applic snis from
March, 1990 tc Mgy, 1990 to the tune of ds,29,820 + <s,100
as cost of application, Hegpongenis had filec an VA
(No, 481/1992) against this judgement ana had obtained g
stay order on 24.4-1992, The applicant filed afother
application to the Prescribed Authority, Labour Gourt,
Allahabad for salary and allowanceg for the periog
from Xame June, 1990 to Uctober, 1991 fer Rs.l,72,910.,00F,
The aspplicants claimea that they met responcent no,i on
17-3=1592 and 23-3-1997 and requested him for duty and
arrears c¢f salaries who after exasmining the
applicants advised tnem that %hey could not

payment of
case of th
be taken to auty. The applicants have malhly prayea for the

following reliefs:.

(1) Fass| an craer or direction to the resgongents to
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take back the applicants on auly in their

department as Khallasis and Flagmen respectively

immediately (Uperating iepsrtment; with continuity in

\i1)

3.

service aua ..1th all consequential penefits

to the applicants.

Fass | an orger or directicn to the respongents to

pay

the arréars of the salary ana other allowancés,

ponys etc, tc the applicants from Wwovember, 1991

onwaras till the gate of allowing duty with 20%

interest till the date of payment of the srrears,

ihe

applicants have advanced the following grounds

for the reliefs sought :-

(1)

(ii

(i1

The action of the resgongents in not allowing
duty to the applicants ingpite of Their
various representatigns ang retaining their
juniors in job either at Allahabad or at

any other station unger the regpcnaents is
nighly arbitrary, discriminatory and violative
of the provisions cf section 28-F of the
lngustrial dsputes At, 1947,

} Keeping the applicant out of job since

April 1990 withcut assigning afy reasons

ang not paying their monthly sal ary amounts

to major punishment and is violative of the
provisicns as containeg in the Lsa Rules, 1968
and Aarticle 311 of the vonstitution of dndia

on the face of their juniors,

i) The action of the r espengents in calling
persons incluaing junlcrs 1o’ the applicants
for screening and regularisaticn is arbitrary
and discriminatory andis violative of Articles

14 and 16 of the wongtitution,
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(iv) | There are vacancies of Khallasis and
Flagmen in the uperating Lpartment at
other stationsg including at allahabad ahd
the responcents coula very well acéOmmodate
them there instega of knowiingly sending
them to Etawah where as per the ingication
of the assistant tngineer there are no

Ihis

vacaicies of Khallasis ana Flagmen,

a tion of the responaents is highly arbitrary

ang shows their obstinacy,

4, ngents fileg written statement in which

Regpd
they stateg that the applicants were casual labour
working against purely temporary casual short term
work charged posts of Langmen/Flagmen/&hallasis ahg their
names fina| place in the casual live register of cngineering
wepartment, They stated that on expiry of casual sanction
agaiNst which Lhey were eéngaged ufuer uli/Engineering

wontrol, t
(Buis), Et

waht of pr

hey were shiftea uncer Permanenieh@& Inspector
awah ingtega of retrenching L from service for
oauc tive woerk at allahabad, They stated that

the ¢orresponcence exchangea between the Engineering

Authoritie

right to t

emp10yment,

the statut

s at Allahabd ana Etawah aid not confer afy
he applic-nts to clalm for their regular
seniority, retention at Allahabaa etc, un¥er

ory prowisions containea in Indian rfailway

Establis
applicant

casual ls

ent Loge Vol 4 & i1, They statea that the
never worked in the Iraffic .epartment as

our as claimea by the applicants, They

stateqg that the applicant nos,} 1o 4 weregkhallasis cC
scsle ana 5 to 7 were Flagmen in kngineering epartment
uncer the aaministrative control of wontroller,

Control,
tngineeri G LEpartmenté it was stateg that The

) S
/:;'_:_
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applicants wanted duly as Flagmen although vac afcles

aig not exist and hence it was cecided to ccntinue them
in thelir pagental job of casual Gangmen to continue
their services but they refused to go such work and
hence they were not entitleq for afy salary. They
reiteristeq thatl nc vacghicy of Flagmeén Or whallasi
existea at Allahabad, They geniea thal abybody junior
to the zpplicaits had been retainec at Allahabad, They
sl s0 aenieg of having hela afly s reening as allegea,
Ihey also tateq the applicaﬁts were sent for training
10 Sube cargatj as shuntman wrongly ahd corrective agcticn
was Taken by the competent authority ana in any Case this
sction of traiming haa not chaigea the position in any
way of the applicants belng casual lapcur, ‘Fhey also
aomittec having Optaines s stay orcer 1a va No, 481/1992,

g tnagt none of the grounas haa been mace cut,

joinger neply was filea by the applicants in
.pt from reiterating what was statea by them
they ceniea having Leen engaged as wafigmen
at aay time, fhey turther submitied thzt their rights
were based on para 2511 aha 20l<4 of Lhgpter 25 of the
lngian Hallway Establishment Manual, They alsc cited
don'ple supreme wourt'!s judgement in (i Vs, Basanl Lal
repo;teq a {(1992) sw (L&) 611 for their claim 1o be

sc reeneqg anu regularised,

6, in a supplementary rejoinuer reéply tiled by tlhe
applic ants, it was statea by them thszt their names were
not porne either in tne live casual 1 sbour register of
cngineering Lpartment or Iraffic ;epartﬁent. IThey alsc
gave a list of 46 persons alleglng them toc be junior o
the applicants, who were working unger reggonuents as
Khallasl /Flagmen, lhey also stateg that the regpongeiits

haa empanelled 81 gersofs agalist Traffic & &eommercial
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separtment jyice Panel No_757E/t.f,4/uangmen/82.9o/Pt.ll dt, 9-:

at-g.3-1995 ahia anotner kanel wo, E/ScTeening/c, {_a2/
Farichalan/94 of, 15-3-1995 c onsisting of 31 persons

and that many junior persons fina pl@f® in these

panels,

arTa the learned counsel for the parties,

sel for the gpplicants submitted that

UA No, 48171992 and YA N0,938 Of 1993 were d sposed of

by this {ripunal anc the files of thege Lrignal

.Applicatio s were materiasl to peruse certain doc ument,

8, we gave Cgrerul consiaeraticn Lo the rival

pleaaings of the parties ana the submissions of the

learneg counsel for the parlies and gerusal of the

whole recorasg as alsO those Of VUa N0, 48] Of 1962 and

VA NO, G238 1953, from the file of wa WO, 431 of 1992,

we fing thgt there is one more UA filea by the applicants

Numbered as Y, A, NO,051 of 1990, YN perusal of the {file

Or U,A, NOGR] of 1990 it was founa thai the same was

dismissed ps NOt pressed on 8.5.1997, Ya NG, 48171992

ald VA N0,93g of 1993 were dismlissea as they were ot

maintainakle pefore the irkbunal after the juagement

of the Apex wurt in the Civil sppeal of L., “handra

Kumar Vs, Mnion of Llngia & vthers, J. L, 1997 (3) s.C, 3589,

earneg coungel for the gpplicants during
nly argued that the applicants belonged to

[raffic angwommercial wepartment ana sending them to

ctawah ang giving them the work of wangmen there when
¢ g e
[ J

their junibrg have been retazined st Allahabad tc work

as Khallasis ana Flagpan wes arbitrary, lhe applicants
haye als0 througn the supplementary rejoinder regply filed
ON 22.G=139% submitleqg a list of 46 persons who gre

still working uncuer the respcnuents as khallasis/Fiagmen
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ang who arefjuniors 1o the applicants, [he appllCants

have taken the plea that Section 25 of the L, L act is
fully applicable in the present case,

10. in the recent juagement in ua 80,8900 of 1995 with
Un No, 1 7064 1992 ang wva 86,817 of 1994, the krincipal Bech

(Full bench) of this irikunal has helu as unger ;-

nHowever, the suypreme vourt gig Mot say that the

Iripunal has jurisdiction to entertazin an application of

a workmah unaer the lngusirial Jdsputes Acl for granting

ahy relief juncer the provisions of that Act, According to

us the ingystriel Lisputeg ncl is a special Act containing
provisiong [for the investigagtions ahg settlement of
ingusirial |oisputes which can be cone only by the authorities
ang dripunals congtiiytedq ungcer the Act, 4in olher worags

if the applicgnts wanlea reliefs uwnger section 25.F of the
#ct their remedy was L0 move the Latour or Industrial tourt
uncer the act for that purpose, Thig iripunal has no
juriscictiun to inyestigale ang setile the disgutes under
secticn )9 |of the agministrative Iripunals Act 1985,

There was g contrsry qecigicn of a Full Bench of thisg
iripunal in A. Fgrmarally vs, Chvu & [elecam, FB Judgementg
Of Cal (1989-1991) Vol ii ¥-334, which was impliedly
over.rulea by the Sugreme Lourt in Krishan frasag wupta

Vs, Lonircller of rrinting ang Staticnery, (1996) 32 Ail 211
(Sv) as held by Jaralpur bench of this lripunel in Bhushan
singh Vg, Uvil LA 00, 71/97 deciuea on 20-9-1998( Jacalpur).
Acc Cruingly, the conclusion otherwise arrived at in

santosh Kumar Y guav (supra) deserves Lo be Overruled ang is
herepy overrulled,®
11, Further on the same facls and circumstances

the applicants had gone to the Lapour wourt unger
Sectiun 33(c)(2) of the 4Bdustrigl dsputes Aci, 1947
for the period from March, 1990 to iay, 1990 and aéain
from June 90 to wlocer, 199) ana oplzined two awaras

[
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For the wages from woyember, 1991 onwarads they have now
approachea his {rikunal where they have malnly taken
the grouna violation of Secilion 5. F Of the 1, .4 Act
for the rellef clalmed, As hela by the Full Bench of
this iripunpl referrea L0 chuve, this fripunal has 00
jurisaictd in the matter,
12, .n view of the l.w laid down by the Full Bench
- of this Iripunal quoted above ang also taking into account

the fact that the applicanis hag glreaay Obtainea two awards
fcom the Lapbour wourt for pericas from March 1990 to

uc toper, 1991 on the same caus€ of action, we are of

the consigereg view thatl this lripunal has NnO jurisqiction

in this case snd, therefore, this Ya is lieble to be

aismisseq, nccoraingly, this va is cismissed with no

A LA R

member (A) Memb

orger as to costs,

aibe/




