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n. Mr. Maharaj—Din ,Member(J) 
n. Mr. S. Das Gupta, Member(A) 

( By Hon. Mr. S. Das Gupta, Member(A) ) 

In this O.A. No. 837 of 1992 filed under 

Section 19 of the Administrative Tribunals Act, 

1985 th applicant has prayed that the order of 

penalty imposed on the applicant ( Annexure— A 17) 

be set side with consequential benefits and the 

period uring which he was under suspension be 

treated as on duty with full pay and allowances. 

2. 	The grounds on which the applicant has 

assaile the impugned order of penalty are; 

(i) 	The charges against the applicant are 

not maintainable on the basis of evidence 

on record. 

The applicant was initially charge—sheeted 

by the authority not competent to do so which 

was subsequently cancelled and a fresh charge—

sheet on the same charges was issued by the 

competent authority without mentioning there. 

in that this was in cancellation of the 

earlier charge sheet. The petitioner contends 

that this is procedural lacuna rendering 

entire proceedings void. 
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) The impugned order of penalty (Annexure—A 17) 

and the appellate order (Annexure— A 1) 

are non—speaking orders. 

(iv ) The petitioner was not afforded reasonable 
opportunity to defend himself during the 

course of departmental enquiry. 

3. 	The brief facts of the case are that the 

applica t has been working as Senior Draftsman in 

the pay scale of Rs. 1400-2300 in the office of 

D.R.M. orthern Railway, Allahabad w.e.f. May, 1982. 

A crimi al case under Section 498—A I.P.C. was 

registe ed against the applicant on the complaint 

of his ife, who was later divorced and he remained 

in custody from 31.7.1985 to 16.8.1985. On his release 

from custody , he wrote a letter dated 19.6.1985 

to the .R.M.(Annexure— A 2) wherein he interalia 

informe that he was in custody from,31.7.1985 to 

16.8.19:5 on account of his involvement in a false 

case. T e applicant was thereafter placed under 

suspens on vide order dated 21.8.1985 ( Annexure— A 3) 

with re ospective effect from 31.7.1985. Vide his 

represe.tation dated 5.6.1987 (Annexure— A 4) the 

applica t prayed for revocation of suspension 

stating therein that he had succeeded in the divorce 

petitio 	and maintenance suit and that there was no 

case pe ding against him in any court of law. The 

suspension was revoked vide order dated 5.6.1987 

(Annexu e— A 5) with immediate effect. Subsequently, 

on the basis of recommendation of the S.S.P. Allahabad 

that till the decision of the court case against the 



applica t , he should be kept under suspension, ke 

tit 
	 e was again 

placed nder suspension vide order dated 10.8.1987 

(Annexu e- A 6). Subsequently, the applicant was 

given a charge-memo dated 12.10.1988 under the 

signatu e of A.E.N. (G). &ince the officer signing 

the charge-sheet was not competent to do so, the 

said ch rge-memo was cancelled vide order dated 

15.1.1960 (Annexure- A 8) and a fresh charge-memo 

dated 1:.1.1990 (Annexure- A 9) signed by an officer 

compete t to do so was served on the applicant. The 

charge .esically was of suppression of material fact 

in his -pplication dated 5.6.1987 ( Annexure- A 4) 

anasmu h as he had concealed the fact of his 

involve ent in a criminal case which was still pending 

in the ourt of Chief Judicial Magistrate, Allahabad. 

On 	nt of the disciplinary proceedings, the 

penalty of reduction of pay, postponing future 

increme is for a period of 2 years was imposed on 

the applicant vide order dated 25.3.1991 (Annexure-A 17). 

The pet tioner submitted an appeal and the appellate 

authori y initially issued a notice dated 26.7.1991 

(Annexu e- A 19) asking him to show cause why the 

penalty already imposed should not be enhanceoL . 

Subsegu ntly, the appellate authority passed an order 

dated 	.4.1992 (Annexure- A 1) upholding the penalty 

already imposed, The applicant had, meanwhile been 

exonera ed from the criminal charges against him 

by the dditional Chief Judicial Magistrate, Allahebad 
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vide judgment and order dated 11.3.1991 (Annexure—A 21). 

4. We have heard the counsel for both the 

parties and carefully perused the records. 

5. From the facts of the case narrated above, it 

would be clear that the initial suspension cannot 

be faulted since the criminal proceedings had been 

• 
initiated against the applicant and he had already 

been in custody for more than 48 hours. The second 

spell of suspension also cannot be assailed since 

the criminal proceedings were still pending against 

the applicant and it was the view of the police 

authorities that he should be placed under suspension 

during the pendency of the proceedings. It was entirely 

at the discretion of the disciplinary authority to 

place him under suspension and unless it is shown 

that such discretion was not exercised in proper 

manner, we cannot interfere in the matter. The main 

issue before this Tribunal is,therefore, whether 

the disciplinary proceedings leading to imposition 

of major penalty on the applicant suffers fron any 

infirmity. 

6. From a perusal of the imputation of 

charges, it appears that the applicant was charged 

with concealment of fact inasmuch as he did not 

mention in his representation dated 5.6.1987 that 

a criminal case was pending against him in the 

court of Chief Judicial Magistrate, Allahabad. We 

may at this stage refer to the contents of the 

applicant's representation ,dated 5.6.1987. tires 
arc_ tau,  044-di EA: f 	7 • ft • 	rntertu 

Pa 
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"8. The the applicant has informs to the 

A• inisLration that applicant has succeeded in 

his cases of Divorce petition and Maintenance Suit 

an now there is no case pending against applicant 

in any court of law. 

That it is a pertinent to mention here that 

it appears the applicant was put under suspension 

0 the basis of facts relating to these cases 

of the above litigations and facts involved therein 

r lated to the spouse amounting to family funds." 

It is quite clear from the above that the 

applica t did not disclose the fact that a criminal 

proceed ngs under Section 498—A was pending against 

him. Th= petitioner has taken a plea that this fact 

was not know to him at the time of submitting the 

represe tation dated 5.6.1987. This 	heljeable 

since m ch before this, the petitioner was taken 

in cust dy in connection with this criminal charge 

and he -hould have been aware that the criminal 

proceed ngs were still pending against him at the 

time he submitted the representation dated 5.6.1987. 

There i no doubt that the authority revoking 

the sus ension was aware of the fact that the criminal 

case wa still pending against him but taking cognizane@ 

of the et that there is shortage of draftsman in 

drawing office Oa and the criminal case is lingering 

in the ourt and there is no expectation of early 

decisio, , revocation of suspension of the applicant 

was ord red. However, the fact that the authorities 

did hav the knowledie of the criminal case pending 
0-44-friv 

against him4 the applicant cAnnot absolAted of the 
M 
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of the barge of concealment of this fact. 

7. 	d have c6refullY gone through the records 

and did not find any specific procedural irregularity 

in the isciplinary proceedings -the order of penalty 

and the appellate order cannot also be called non.. 

speakin- as in both the orders, the reasons have 

been r corded . one more plea which the applicant 

had to en is that the order of penalty was not 

issued by the disciplinary authority inasmuch as 

the sa, e was issued by 3..--"E-/S*P.L./Allahabad and 

not by D.E.N./G who was disciplinary authority. 

	

8. 	
n their counter affidavit, the respondents 

have b ought out that D.S.E./S.P.L•/Allc.habad w s 

hi :her in grade than D.E.N./0 and as such, no irregula-

rity as been committed in issuing the order of 

penalt 	under signature of the former. 

	

9. 	
Ne are inclined to agree with this view. A 

refer floe tot Schedule-II to the Railway Servants 

(Disci line 8 Appeal) Rules, 1968 indicates that officers 

at di ferent levels are competent to impose penalty 

of re uction in pay on group-C employees. 

10. 	As regards the plea that the cancellation 

tiZaLt-e-d in the 
of ea her charge-memo was not c 6.. 

subse uent charge_memo issued to the applicant, 

we fi d that it has no merit since the earlier 

char e-memo having been issued by an authority not 

comp tent to do so ,o is a nor: est and therefore, 

them is no need to mention the cancellation thereof 
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subsequent charge memo issued by the in the 

compec nt authority. 

11. 	n view of the foregoing discussions, we 

find 	
hat all the grounds on which the applicant 

has ch llenced the order of penalty and the 

appell to order are devoid of merits. One issue, 

howeve 	
is still to be considered. This is regarding 

Y 

the 	in which the periodsof suspension are 

to be reated on exoneration of the applicant in 
tr, 

the criminal proceedings. it is an admitted that 

that oth the periods of suspension are relatable 

to th fact of the criminal proceedings pending 

again -t the applicant and not to the disciplinary 

proceedings initiated against him. Since the 

crimi al proceedings have now come to a conclusion 

and t 1 e applicant has been fully exonerated from 

the c arges, the department must now take a view 

wheth r or not the periods spent on suspension should 
n. 

be tr ated as period spent on duty/The petition 

is, t erefore, disposed of with a direction to 

the espondents that they shall consider whether 

or n t the periods spent on suspension should be 

tree ed as period spent on duty 0  kn view of the 

fact that the applicant has been fully exonerated in Oil 

the riminal case and communicate a decision by 

a rea
soned and speaking order to the applicant 

within a period of 3 months from the date of 

this order. 



Aember(g) 

Dated: 	Decemter,1993 

(n.u.) 

\\!"—v4.--- 	--- 
Member( J) 
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12. 	In the circumstances of the case, 

there vill be no order as to costs. 


