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.QBIGINAL APPLICAT 1m NO.6 OF 1992

Hon,ble S. Das Gupta AM
COR~ :

Hon'ble Mr. T. L. Verma JM.-.-.-.-.-.-.-.-.-.
J-

1. Flaurence Jacob wife of Late R.G.Jacob,

2. R. G. Jacob s/o R. G. Jacob.

Both residents of 31/84, Muirabad,

Allahabad - - - - - - - - - - - - - Applicants

CiA Sri Ro K. Tewari.

',.
VERSUS

1. Divisional Railway Manager,

Northern Railway, Allahabad.

2. Senior Divisional Personnel Officer,

North ern Rai lway, Allahabad.

3. Union of India through Ministry of

Railways, New Delhi.- - - - - - - - Respondents

c/R sri S. N. Gaur
Sri S. K. Jaiswal.

ORDER

By Hon'bie Mr. T. L. Verma JM

This applicatication under section 19

of the Administrative Tribunals Act, 1985 has been filed

for quashing order dated 15.11. 1990, rejecting the
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r e pr-e se nt at ion of the a~)plicant and for issuing a

direction to the r e spondent s to assign correct seniority

to the applicant and to consider him f or promotion to

the post of Chief Inspector of ticket grade Rs.2000-3200

from the date his seniors have been promoted.

2. The brie f facts) . giving rise

this applicatio~are that the <pplicant was appointed as

Ticket Collector on 22.2.1955- and was promoted as )f)f~:~H(>t
Ticket

TravellingLExaminer (T.T.E.d:n short) on 19.8.1960. Upto

1971,cadre of Conductor was not separated. In 1971,(:,fian'6e1
pr omot t' on ofof L ., T. .E s was tr i furc ated as J.

1ead Ticket Colle ctor,

Head Ticket Trave lling J:..xaminer Special Ticket Exami~er

and C0ndoctor. After the trifurcation <.of the promotional

channel option~"v.ere invited from all the ~t Travelling

L Tick~t ,ExamJ.ners,~,xi<~:X?jfor one or the other promotional c banneL,

The a f.;I) lic ant ~xwx ~ptedT for the cadre of Head T. T.E. -

The further case of the applicant is that the Conductor

tV4-s given grade of Ps.425-640 without selection and Head

T.Cs were called for selection for bei nj given the grade

of R:.425-640. The I.T.Es, howevsr , were neither called

for se Ic t i on nor given the g:::ade. The se Ic t i.on of Head

T.T.E. was challenged in the court of Mun;tsif City,

Kanpuro Operation of the order of se Ie ct i.on of !-Id.TTE

was stayed by Munsif in that case • .After th~ stay was

vacated, Lnter vi.ews for promotion to the posts of Head

T.T.E. was held on 4.9.1983 and 9.10.1983,but before

the rese.ult of ti'!:x selection could be declared, posts

were upqr ace as a result of restruct:Jring and the a .p Li cant

was promoted as Hd.T.T.E./S.T.E. with ieffect from

1.1.1984. seniority list of Head T.C. and Head T.T.E. was

c i r c ulated in 1987 (anne xure .A-2) • The name of the

~pplicant is at serial nO.28 of the seniority list of

Head T.T.E .The grievance of the apr.Lfc ant is that he has

been assigned 1N!'ongseniority. He, therefore, submitted
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representation to -:he r e sp ond=rrt nO.2 on 29.5.1,}91,giving

correct and factual aspect of the matter with a request

to pr:>mote him to the next grade inview of his seniority
by' him

and satisfactory report. When the representation fI1e<i,c!id

not evoke any response, he sent a reminder dated 3.7.1991.

When he met the ro sp ondent nO.2 personally, he is stated

to have been in:ormed that the representatiorsfiled b¥ him

earlier have been misplaced and he was asked to furnish
direction

copies of the same. In compliance wit~~"the -aJ3.ove;"orall,

applicant supplied d upLic ut e copies of the representations

filed by him earlier .The applicant, hove vsr , was not called
persons

for vivavoce test for grade Hs.2000-3200, though 3:Z V\lE?re

called fer selection to the said grade by order dated

29 .10.1991. The repre se nt ati on of t he a pplic ant was fi nal y

re j? cted by order dated 15.11. E191.

The further case of the aj.pHc arrt is trat

5e Ie ct i on fer pr orno't i.on to grade Rs.2000-3200 was notified

in the month of March 1990. The applicant was neither called

for selection nor was given the grade irespective of his

seniority. It is stated that the a.-,plicant was senior to

Sri K.N.Srivastava in basic grade of T.T.E. in as much as

he is at serial nO.200,while Shri K.N.Srivastava is at

serial no.207 of the seniority list (Annexcre no 1). Hence

t '"lis 3t plication for the reliefs mentioned above.

3 • The respondents haw .appe ared -aM:

aocX contested the claim of the applicant. In the counter

affidavit filed on behalf of the respondents, it has been

stated that the applicant had opted for the post of S.T.E.

grade Rs,425-64O vide option dated 19.11.1976, SO the

question of calling him for selection to the post of Hei.r .C.

did not arise. ,-selection to the sa-id post was made from
the staff who opted' f or adva~cement in that ca-~egory.
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4. Tho se n i or i t.v of t he incumbent on the posts

fv\ three different channels ~XXKX)otXxxXJ0<XX\'/as td(en into

ac c o urrt for determining the interse se m or it v for being

called f or f or t:'1e se Ie ct ion to t ne p osc of C.l.T. The

pOst of C.l.T., seniority in the b(1sic Jrc)CtP st"lould helve

been r e c kone d , because tho length of se r vi c e i n t ~e grade

of 'lead T.C. Vlas c Ie ar Iy f or t uat i ous .

filed c o urrt e r affiuavit,but em "t,le date, case was taken up

se-v":::.'al op 'o::-t:Jnitios had been givGn tj the r e s p once nt s to

the l:urned C()' ..m s s 1 f or I"e c. Lr c i.nt .irid perused the

r c c or d s , T'1e p Ie ad i.nqs .rre very vague dnu ale )f little

help in un e r s t and. . J • n« ca e )f be pdrties. ',hatevr-r

r-:j(.de app Hc o't i on , "'he cx mt.e r af-"jd-:-,\'it end s ub.ni s s i.on.
at the ti me of argument

~udhil ,-\..,rav"al:Lis t h.rt iJr ,-:.r,)!:>J'Cian t o 't he

in the

by Sri

o f T.T.E. s:1Juld h \;e been +.] en .i rrt o acco mt un8 not that

of IIead T.C., de sd T. T. , .3. T .E. Lind -:;one uct or •

'.) . The app lic ant died cd-::er t, ~le d r qume nt 5 vI? re

heard anc' j ud je rne rrt was r e se r vs d , ,Ie has oe e n substituted

by his Ic j a I heir by order d rt s d 22.3.19,}S ~dsc,ed in .Jlisc.

7. Far proper appreciation )f the arguments of

of service of the TIEs is necessary. Hi.r ar c hy of the Td c xe t

c be cc i nq staff is uS follows :-
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_____ 't~cke.i_Collector:. _
________ T.:;,,;;;,.;Ro..;:,A:..;,,\;E=LLINGTICKETEXA~NER

Head Tcket COlle:tDr ~ad r.r.r.E~-conductor
Spl.T. E.

~-- ----
Chief Inspector of Tic kets

----~-~-----------.----,-------
Ticket Callector's first promotion is to the post of

.ToT.E. From the level of T.T.E., promotion channel

has been trifurcated to three disciplines,namely

Head T.C., Head T.T.E. and Conductor and these three

c ate gor i e s are t he feed ing posts for pr osictLon tJo .t he

p os t of C. I. T.•

8. The learned counsel for the applicant

Sri Sudhir .! grawal sutnu t te d that Wher.:,ea
cadre is

commonLoifurcated and trifurcated ~~~x«~ in more

than one group, at some intermediate stage in the

channel of promotion and wher fter one or more stage,

they are again grouped t oqet her , seniority for the

purpose of promotion at the stage of regrouping has

to be taken not on the basis of length of service in
tr ifurcated

the bifurcated/cadre/group,but on the basis of seniority
tr ifurcated

at the sta;}e where_after the cadre:·got~13iforcated/j,. In

support of his argument, he has relied upon the decision

of the Hori' ble SU:JrerTIeCourt in OmPrakash Sharma and

others V/s.Union of India AIR 1985 SC 1276 and others.

In the case before the Apex court three departments
( 1)

name ly/Divl.E lectirical Engineer (Jhansi)' s office, (2)

Assistant Electrical Engineer (Workshop and Shed) Office
( 3)

an:: IAssistant Electrical Engineer's office Jabalpur Itl2re

separated from each other on the introduction of Division-

a l i s at i on in the railways. These three departments became

three independents Units and in the matter of staff,

each d vised its separate seniority list. The department

mentioned at serial no.2 above was merged with the
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Chief Elect,lrical Enq i ne e r , Bomba y , This merger continued

till 31.7.1971. Effective from i-\UJ'Jst 1979, all the 3

or Loi na 1 de p ar t.rne ts t rif ur-c at.e d on 3108.1956 v.ere

re-amalgamated in the matter of staff an, .c om .on se ru or i tv

list was introd rce d in res ect of a l l the four cadres.

Validity of the seniority list was im .uqne d in the aforesai

casE> be fore t ~1e .:;j upreme Court. donI b J.e S upr e rr.e Court,

wn i 1e a llowi ng the a"pe a 1 he ld that :

It Held, in the c i r c u.rs t ance s of the case
t ,jut \:)len the amalgamat ion t »ok ~ lace,
resr.:onrjents nos.3 to 6 c o r Id not. score

a march over erstwhile seniors on eriy

va l i.d pr i nc ip Ie of ?E>ni ori t y. Thi s wo u i d
unq ue st i. .riab Ly be d.:::niu1 of equality under

.-\rtic Le 16 of 'the l~onstit'-ltion. It may be
t,}dt the y mi :Jot tlu\e e n j Jyed some acce-

lerated !.romoti:m v.ne n workshop staff
was arna Lqemet.e d wi t. h that of Bomba y off ice.

But whe n t he y \"ere repatriated and re-
amalgamated with original two offices
and Drought b.,c « In the com n seniority
list, tney must find t ne i r )riginal !--lace

qua t ne dtJ~ell rrt s , This not a case whe r e
cJt-':--,elldnts were :.Jassed ove r at t ne time
of selection or oenied ,rom')tion on the

]rolmd of unsuitability. In s uc h a
situation st at us cuo ante nas to be
restored. ubvio...!s ly r-e s p once rrt s nos.3 to

6 wi 11 be be 10\1\1 t he 2, ~e Ll.arrt s ~ncl any
other vi e w to t :'"12 corit r ar y wo u Ld be
violative of .u t Lc Is 16 as it wo uLd
c ons t it ut e de ni a l of eCJ~hty in the
mc}'t-cpr of r ornot t on . It

The facts of the case be f or e th-= J1'Jnl ble ..Jupreme C.Jurt and

the case ce f or e us are not identical in as much as the
promotional chan~e Is of TIEs V\.erc distributed in different
c edz e s [mown ,~s ,-Iead T.C., ,ie ad TIc, STE. unce a TTE
exercises hiS'fJti)n for one or Tt-[e other cadre lrovided

as a channel 'JfJr'Jmotion, he ce2:PS to h':1\T€'any relation w

wi t h his basic cadre for the tJurpose of determining the

seniority vis-a-vis the TTE , who have 0._ ted for ot he r
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channels )f r omot i on • .t-romoti'Jn in each cadre wi 11

de~end on the availability of vacancy in that particular

cadre • The chances are that the pe r s on opting for

Head rc' s cadre may get quicker pr omot ion' as compared
opted for

to the incumbent / 'lead TTE, STE arid Conductor cadre-
l-loVJ8 ver, their e ligibi lit}' for j.r or-iot, Lon to C.1. T. wi 11

be determined on t he basi s af lp ngt h of service In the

p ost wn i c h is feeder ,/)st f or pr ornot i on to t hst post.

The f act s of thc case relied up in by the Ie ar ne d ccunse I

for the a~_Dlicant, it wou Id thus aoo"?ar, arE aLo_,ether
•. 4 i l -'

it
different. ThereforeL r z.s no a,'jJlicd-:i n to tl~ case

be f ore us.

The ot he r G:ase relied ui,on by the learned

counsel for t he applicant is.;itate of Andhara pradesh vis
Dr.N.Ramachandra Rae 1990 (4) SU~ 267. In this case, the

respondents ,/,€re or Lq.in--Ll y recr li-Led as Civil Assistant

Suregeons 'In being selected by ;3tute Pub l i c Service

Commision. 'l"he ~ost of As s i st arrt vivil Surgeon is

ecuivalent tothe ost o f Assistunt s: r cfe s s or . hs se

PJSts dre Lnte r-.t r ans fe r ab Ie j but post qr ad uat e degree is

necessary f'Jr ~,')sting as -cs s i st arrt Professor. The Civil

Assistant ~~urgeon is r-Jsted as Tutor i n the t.e acri.nq s i.de ,

se Ie ct i on list pr e p.rr ed by state -ub Li c Service vomrnission

r e s p onoe rrt s 1 to 12 v.,€re ranked above other respondents,

but t0ey bere not c ons Ldor ed f)r f)rom~)tion·to the category

of Assistant Di re c t or or other equivalent post .Their

p8st ~hic~ was challen0ed before Kndhara Pradesh

Adrni.ru st ra't i ve Tribunal. The ",dministrutive Tr i cuna I

allo\,.ed t i.e -3p:--lic t.i.on ho lo anq that the seniority 0 a

r.e r son in service, cl(1sS category or grade S:lo1..2., ",nless

he has been reduced to a lower r ank as r--unishment is to be
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dptermi:wd by the d ate 'if his first a.p)intment to

such service, class, c ave q or y or grade. 1he dPpeal

fii Ie d by state of .'-\ndhara t-radesh before the Hon! b le

Supreroe court has been dismissed. The lion' b Ie .:.Iupreme

court has he ld :

;t ';e dre )f the> opi ni en t h.rt the j uni 0:::' s

1"1,,) .e t ac ce Ie r at e d ;Jr,yn,ytion en ac c ourrt

of fortuitious circumstances depending
J ." n 1 'Ie i r s to c i d li t" InC d va i 1a bi 1i t Y
)f vacancies in s uc h speciality shr)uld
n ot oe ...Ji..LJ':,€UtJ !'la:ccl )\:.=r t, jeir

seniors for d t'l~()intment to administrative
Jsts. Any advanta0e ;::,:tined '<-Jy juniors

.n s uc h f or t ui t ious c Lr c omst enc e s of
having s orne s oe c La Li.t y and I~romoti::n
shJul.c not impair t.le rights jf t ne Lr
seniors f)r ;Jro~.lJtion to I-,osts where
s oe c r a Lit y )f tedc .Ln; e xoe r i ence is n ot
c_Ll.ed f Jr. TI'1e seniority de t e r-ndne d in ~

order of s po c Lo Lit y should not.j t ber e f or e ,

be t le b Jsis f Jr ._T-:)II .rt i on to ad:ninis-
trative posts .. -cny rule "rovicing f or
t~e c)ntr~ry ~~f be vJln~rable to attack

on t'r.' ~}r ound of arbitrariness. "

I

So far dS the pr Lnc ip .e of 1 w laid d onw by ~.',e :;)n bie
SU re[le c o irt in 'the af or e s c i d cuse is c onc cr ned , there

is no dispute. The pr i ni c i o Ie )f law down in the case,

hO\r.eyer, has no d,; Li c.rt i on t o the t acts of the c ase • .1.t

is settled ~rinci~~ Llat senjority in ~ Pdrticu_ar cadre

shall be de t e r-nine d m the bas i s of length .rf service in

tle said cadre.dead IC, !{ead TTE, STE should be deel-:1ed to

have been appoin::.ed in t hc respecti-ve cadre from the date

of their induction In giving their:Jp-:'ion. Their seniority

in the cadre to which they v"ere dt)p.)inted will ,therefore,

be de t cr rru ne d f r orn "the date of t ne i r a, iintment on the

said post. The r e t or e , f or determining 't he ir e ligibi~ity

for pr omot i on to the fJost of ClT, the date of their appoint

merrt on the feeder j-..Jst,hds rightly been token for deter-

mining interse seniority of the Lncurnbe rrtr,
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The ~nird case r e Li.e d up on by the

Io ar ne d c ounso I for the applicant is Dr.i'!lrs. Subroto

520. This decision is also is 'of no help to the at:,~Lcant

in as .nuc h as it r o Lat e s to a rule f r emed , La vinq down

uniform pr i nc i ; if' for de t e r+ri r-i no the se ru or it y amonq

eligible c end id at.e s for the purpose of pr ,m')ti~m and

for th,-rt seniority in basic c at e q or y of J .•D.,Assistant

vvas c ons Loe r ec as :f10st reljdble test.

11. I~S v~ have already obse r ve d abr)ve,

normal rules for f i xi.nq ti1e se ni ority in a cadre is t e

~B averred t;lc,t after 1971, post of Condu,.tor \)lIdS

c oris i.d red as se p cr at.e p os t and practically it was

bifurcated into a se p ar a l.e .c ad re for the convenience of

the r e i Iways c:no seniority l'istif t re 3 cadres vere

p ub Ii s he d f r orn time t') t iroe , It vvould thus -31-' ..ear thet

t,he cas(~ of t ne d: p Li c ant a lso is that t.r Lf ur c at i on of

tn€ pr omot i ona I c!"dnrJel of TTEs to Head TIE and

Conductor ~''i'lPt ~PG.6ifi:a=Hy createAsep<.:lrate cadre
-fA -I'1C afo:res9id Post,,~dme fe0cer i.os t for pr o i ot i cn

- '0 the »st of C.I.T. grade !w.20UO-3200.Lengt:l of

service on the feeder ;.')st Df lie sd T-c, TIE 0:11..,

Cond uc t or was i~laae t r1P basis f or determining t:'f:

e ligi bi lit y f or or OM:Jt i on to gr aCJe b. 2000-3200. The

i :le 3~ Lnc .mbe nt s Lnc Lxte d in eligibility list on l y

~ vere STEs ",nd t ne re rna i.ru.nq v,ere e-ither CJnductor

or Head T .C. This, it is said inc luded a number of

persons junior to tile ..J; p Lic arit, in the seniority list

seniority on basic 91 dele s hou Id have been made the

criteria for determining se n i or Lt y f~r prepa.ring the
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eligibility list.\/'e are unable to acce pt this c orrt errt i or

of the Le ar ned co unse L for the a op Li.c arrt , The Hcrr' b Ie

Supreme Court in Dr. N.D .•,,,itra and .rnt re r vis Un i cn

of I ndi a and ot her s reported in 1994( 27) '.TC page
has

733Lhe Id

It The normal rule for fixing t ne
se n i or i t y in a c ad r c is the Ic ngt h
of se rvice. 1 n -:he ebse ..se of any

statutory r~le Jr execu~ive instruc-
tion to the corrt r ar y , interse senior
ity d -:m:jst t ne Dy.D.u. is to be

fixed .n the basis of continuous
Ie nqt h of service in the said \~')st.

There is no infirmity in fixing
tIle seniority in this way. It

13. In the 2b-ve case, the a ppe Ll.arrt on
being selected oy :J.1-'.5.,'::;., j o.i ned Geological Survey

')f Ipuia ~nd was promoted as 3eologist (Senior) in
1952 anc to the os t of Director, \...;e"Jlogy in 1979.

Dr. N.R.Cupta, r e s ponde rrt no.4 '"V6S w.p')inted as
Chemist (J'Jnior) in 1961 and Chemist (senior,) in

1970 cmd Director (Geochen) in 1982. Sri D.B.Dimri,

res' onde rrt no.5 V/dS a;. inted as ~eologist( j urii or )

in 1966 and promoted as ~e 10(Jist (senior) j n 1971 and

Director :Je'::>logy(Iflstrumentative) in lQ80. The o ost

of "';e 1oq i st( J urri or), Che mist (Juni or ) and -.Je0 Loq Lst

(Senior) ar e of equ~31 status though in defferent

disci lines. Tho post of Director in t he aforesaid

disci ·line is a feec.pr ;")st f or pr-omot ion to the pos t

of Dy.Director :.ieneral. The upward journey with in

the disci. line ends .rt tile f-')st of Dy.D.G. The :--ost

of Sy. Dy.D."';. is filled by considering 0y.D.Gs from

all + ne d i s c i.j.Li.e s . The question before the Hon' ble

Dy.D.,";. b·~~determined .n +~he be s i s of c orrt i nuous

Lenq't n of service in the §aid oost or »n the basis
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of length of service in t he d i s c i o Iz ne , The Lon' ble

S up r e me court up he 1d - hr- findi n]s of 1. he Tri buna 1

that seniority stlJuld be determined on the basis of

c orrt i nuous length of service on the post of Dy.D.G .•

The ratio of 't he above decision of the Hori' b Ie

Su~reme court is that eligibility should be determined

on t he basis of lengt h of service on t he feeder post

and not on the basic grade seniority. The pr i nc i.p .e

of law laid d own in the ,jbo\€ case by the Hon' ble

Supreme court full'{ ,-\.::plies t o the facts of this eelse

in as mic h ,-=s the upward j our ne y of the T.Cs ended at

the li=>ve1 of T.T.E. Their f ur t ne r orornot Lon to differnt
I '

d is c i li nc s 1.. e . He ad T.C., rle ad T, T .E ., S. T oE. and

Conductor depend ~t,0n exercise of op't i.on by the

incunbpnts. unce the option,was exercixed, they

be c ome part o f that cadre and cease t o have any

c orme ct i on with t noi r cadre of origin. The learned

co un-ie I for -:he apf~.lic n . s ubrnit t e d that accrual of

vacancy in rlifferent d i.s c i c Li.ne s may be at different

tifTles, as a r e s uLt prornot Lon of one may not be t axe n u~

for .,,'"rvt of vac anc y', b ut inc crnbe nt s in at .1er t Vt)

d is c i li n. S :'lc:' b'-' pr omot e d ~ ar L ere it ne r f cr t he

r e as on that t,le v.ic anc y has ac cr ued ~r »r omot Ion is

ta<8 UL ex,:2dit=-ously. ThE'SE' t cr t.a t uous c i r c cmst anc e s

, it v: as contended, 5.)')ul,: not OE' a t Love d t.o disturb

t')e basic ']rale se ruor it of t.ne .inc unbe rrt for the

to t he h.iq her post. he are unable to accept 't hi s

c orrt e rrt ion • It was for the candidate to have consid-

ered -C:le pros c.nd cons of their ,1r::'lfl1otim pr os pe ct

be for e exercis.ing opt ion to join one or t.18 other

d i s c i line. unce t:le opt i on nos be~ne xe r c i se d , t ne y

cannot be .i Ll owec' to rlead that op't e e s ')f )th,::;r
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"

d.l s c i r-Hne s have stolen a march 0 er t.hem in the matter

of promotion and that they have been adversely affected

for that reason. The learned counsel f or th? ay,licart

admitted t hat there is n2ith':'r any rule or executive

order qovs rru nq the situation as the one under consider-

ation. In absence of rule 'Jr e xe c ut i ve instruction in

't ha t be ha Lf , length ')f service'Jn the f ee de r p os t s hou d

oe considered the basis for determining the eligibility

•

for pr omot ion to gr ade 1.5.2000-3200. The leprne:l c o'".tnse1sta1:ed to be
for the ar,lJlicrnt has referred to instructionsLcontcined

a
inLletter' dated 22.3.1984 and has submitted that th::

applicant should be given the benefit of t he instruction
-ated

contained in the said letter. tiuthentic.::copy of the

letter has not been filed. There i$,howev--r, a copy

of the letter at page 37 of the Compilation no.II. The

above Lns t r uc't i ons are on the subject of se ni.ori.t y of

Head T.C., l-lead T.T.E, S.T.E and C::mdu,-~tor. The letter

reads as follows :
561-E-92-V(ETC) dt: 2?3.1984

To,
DR.M,ALQ,---.b~O,. MB, FZR. 011. JU L. BKN

Subject: Fixation of se ruor it y of
Bd .rc, rID, TTE and Cond urt or s
Grade 425-6~O (Es) for promotion
as CIT grade 5::'''.0-750

.'1.S per e xt sti ng c hanne 1 of ,r omotion in
t+ie os t of Conductors,.-ld.Tcs, and Hd.TTEs
grade 425-640 (Rs) option from the staff
working as TIEs grade 330-56(RS) are called
for pr omot i on aj a i nst the three c at e qor fe s c Tbe
post of Condw"tors grade 425-640 be i nq non-
selection ,ost, while the post of Hd.TCs,and
Hd.TIEs 425-640 are selection ,.))st.The question
of preparing the seniority of the ab oe ment Lone
t.hree categori s for the purpose of their furth
pr omot ion as CIT .jr ade 5:.x:J-750( RS) has been
considered by G.;,:.,CCS has decided in consulta-
tion with both the r e c oqnd se d 'Jnions,the senio-
rity of the staff in the three categories in
grade 425-640 for their further .r ornot Lon as
CTI grade 550-7SO(l-\S) be prepared on the basis
of tne length of service in grade 330-560(RS
keeping this inter-5e-seniority in respective
c at e qor i e s in grade 425-640 intact.

sdl AJttT SlNGHt.. ,,(p)
\J. dl.
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14. '!he contents of letter extracted above

do indicate that seni ori ty of Head T.•C .•, Head T.•T.E

and Conductors in the grade of Rs.425-640 had to be

prepared on the basis of length of service in grade

of Rs.330-560 for promotion to G.I.T. grade Rs.550-750o
The aforesaid letter was shown to us at the time of

heari ng/ argument. The index of the a pp licati on does

not indicate thdt the s aid letter was fi led alongwi th

applicati on. The rejoinder affidavi t also does not

indicate that such letter was filed alongwith rejoindeI

There is, however, a reference of the said letter in

para 11 of the r e j cdnc'e r , This reference has been

made in reply to a verments made in para 10 of the

counter affidavit. That apart the letter has not even

been authenticated by attesting the same as true copy.

In the ci rcumstances menti oned ab ove , we do not consi del

it safe to place re Hance on an unauthenticated

document. Be that as it may in the circumstances which

we shall presently state even if the letter is treated

as genuine, the same does no help the applicant.

150 From the averments, made in para 10 of the
counter affi davi tit wouLd app~a!r that the seni ori ty
of Head T.C., Head T.T. and conductors was determined
on the basis of length of service in grade 425-640

pursuant to the directions issued by a bench of this

Tribunal in Original Application. The applicant has

y~not denied that such a direction was issued by this

~ Tribunal. In reply to the averments made in the coun-

ter affi daVi tall that have been state din para 11 of

the rejoinoer affidavit is that letter No. s62-E-92-V

(F T C) dated 22.03.84 issued by the General Manager,

Northern Railway was not brought to the notice of

the Tribunal and also that applicant was not a party
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to the said app licatfon.iherefore , the judgment was
not binding on him. Neither party has furnished
copy of the said judgment. The details of i t he
judgment, such as number of case and names of the
parties and date of decision, have also not been
giVEn., which may have enabled us to call for record
for perusal of the judgment. The admitted position,
however, does not leave us in any doubt that
seniority of the Head T.C., He.ad T.T.E. and Conductor:
was determined on the basis of length of their
service in grade of Rs.425-640 in terms of the
diretions issued by the Tribunal in a case. The
applicant, it is stated, was not a party to the

said case which has adversely affected his seniority.
The question, therefore, arises as to what remedy
is available to the person whose seniority is affec- .

';

ted in such a case , The direction t o d etermina
seniority on the basis of length of service of
Head T.C ~, Head T.T.E. and Gonductors on the basis
of their length of service in grade Rs.330-560 would
by implication result in the reversing the dirGction
by the bench of this Tribunal to determine the
seniority of the aforesaid categories of staff on
the basis of their length 01 service in scale
of Rs.425-640. The power to reverse the directions
the directions issued by One bench of this Tribunal

andtheris not conferred on!! bench of the Tribunal,
exercising concurrent jurisdiction. That being

the position of law, this Benc.9._,J.t;annot issue a
directi on to the respondents to determi ne the
seniority of the aoplicants Ln s ca le of Rs.425-640
on the basis of their length of service in the scale
of Rs.330-560, as the same may run contrary to the
direction already issued by a bench of this Tribunal
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to determine their seniority on the basis of their
length of service ins ca Ie of Rs.42~,-640.Remedy of
the applicant, therefore, does not lie in filing
fresh O.A. for issuance of such a direction. In our
opinion,the applicant should either have filed an
appeal before Hont oLe supreme Court for setting
aside the direction issued by this Tribunal in the
aforesaid case or filed a petition before the bench
which passed the order to review its decision on the
ground that he was not a party to the Case in which
the direction adversely affecting his interest,
were issued.

17. The General Manage~ of the Indian
Rai Iways , no doubt have been empowered to make rules
with regard to the railway servant in group 'GI and
I D! under their control provided they are no-t in-

consistant with any rule made by the President or
the Ninistry of Railways. The letter dated 22.3.84
extracted above appears to have been issued by the
General ~anager, Northern Railway in exercixe of
power conferred on him under Rule 124 of the Indian
Railway Establishment Code ( 1985 Edition ). The
Chapter-3 of the Indian Rai lway Establishment Mannual
deals with the rules regulating the seniority of
non-gazetted railway servant. The para 320 of the
aforesaid Chapter provides that :

When a post ( selecti on as well as
non selection) is filled by consider-
ing staff of different seniority Units
the total length of continuous service
in the same or equivalent grade held
by the employees shall be the
determining factor for assigning
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inter-seniority irrespective of the
date of confirmation of an employee
with Esser length of continuous
service as compared to another un-
c onfi rrne d emp loyee with longer
length of continuous service. This
is subject to the pr0vision that
only non-fortutious service should
be taken into account for this
purpose.

ruleThe ~9ition ofLabstracted above clearly indicate
that the length of service on the post from which
the promotion is being made should be the basis
for determining the interse-seniority of the
incumbent for promotion in higher grade. The
instructions relied upon by the learned counsel
for the applicant for determining the seniority
of Head T.G., Head T.I.E. and Conductors on the 1

"

basis of their length of service in scale of

~. 330-560 are contrary to the abo'e provision
of Railway Establishment Mannual. Therefore, the

heaforesaid instructions carnotLheld to be good.

18. In the f jcts and circumstances of
the case discussed above, we are satisfied that

\this application lacks 'Sf"" me ri t and the same *"7-
therefore, deserves to be dismissed.

19.
f ai Is.

In the result, this applicationT;(: shallbear~JZwncosts.
Member(J) Member (A) ,


