IN GHD CEMTRAL ADMINISTRATIVE TRIBUNAL,
ALLAHABAD BENCH,

Dated: this the (%: L. day of , 1395,

ORIGINAL APPLI ATION NO.741/99.

Hone, Mre 5,0as Gupta.

Shri Raj Kumar Brasad Singh, son of Shri Jang Bzhadur
Prasad Singh, Resident of Railway Quarter No,734 A,
New Central Colony, Moghalsarei,

* s o APPLIC ANT,
By Deva Aharma, /idcovate,

Versus

1e The Union of India, New Delhi, through the General

Menager, tLastern Railway, Fairleie Place,

Calcutta,
2, The Divisional Railway Menager, Eastern Railway, Moghalsarai,
3s The Senior Divisional Personnel Officer, Eastern Railway,

Moghalsrat,

RE SPONDENTS,

By Advocate ori A.K, Gaur,

RDE R,

=

By Hon'ble S, Das Gupta,

The applicant has gpproached this Tribunal seeking
relief of = direction to the respondents to refund a sum
of 7427317/~ deducted from the D.C,R,G of the applicent,
together with an interest at the rate of R ,24% per annum

upto the date of payment,

2 The f=cts giving rise to this application lie within
a Short compass, The gpplicant stated that he w as appointed
as a cleanrer in the Eastern Railway =t Mighalsarzi on
2841,1952, Through successive promotions he reached rhe
level of DOriver Grede A on 18,3.1387., He retired as Driver
Graede A with effect from 1.9.1991 while he was posted at Gaya
Junction, It is stated that shortly before his retirement

the zpplicant had received a nocice dated 20.3,1991 intimating

that his date of retirement being 31.7.1991, he should vecate
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the railwzy guarter in his possession, A copy of this
notice is Annegure A-2, O0On the day after his retirement
he wes czlled to‘ggé?@'a chegue for his settlement dues
in the office of the Divisional Railwazy Menager, Moghalsarai,
He was handed over a chegue as well as pension payment
authority daced 31.,7.1991, which shows a recovery of R:¢27317/=
from his D.,C.R.G. together with a sum of #,1500/= as held
bz=ck. A copy of the said pension payment authority is A-1,
On the same day the applicant is stated to have given a
representation tb:the Divisional Personnel Officer against
the illeggzl recovery from his D,C.,R,G He also had personal

interviews with his senior officers, including Divisional
Railway Mn=ger., A copy of the representatign is sanpexure A=3.

This was followed by several representations but none succeeded
to elicit =ny response, The spplicant slleges that on enquiriés
made: by him from different Sources, he has come to know that

the recovery of Rs«27317/= was made on =ccount of damage rent
charged for not vacating the guarter allotted to him on his
trans fer to Gaya on 18.3,1987., This has led the applicant to
file this original application under Section 19 of the
Administrative Tribunal Act, 1985 seeking the relief afore-

mentioned,

Se The applicant's case is that on his transfer to

GCaya Junction on 18.3.1987, he was never asked to vacate

the gquerter. He being in the category of essential staff, a
non-pooled quarter was to be allotted to hip at Gaya Junctioh
and this was not done and he was permit-ed to occuply the
railway quarter at Mpghalsasr=i., He was never issued any notice
to vecate the railway quarter at Mughalsarai,after his transfer
to Gaya nor the allotment was cancelled)aéiﬁgiwas in authorised
occupation of the guarter., No disciplinary =ction was also
taken against him. The applicant says that in these circum-
stances, the recovery of R.e27317/= from his D.C.R.G. withaut
giving him a reasonable opportunity of being heard is

viplative of rules of natural justice, The applicant has
asserted that the recovery of normal rent has regularly been
made from his pay bill from the date of occupation of that
gquarter in the year 1958 till the date of his vagation on

15-7 .1991 ]
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4, The respondents have filed a counter affidavit.

They have not denied that a recovery of R:,27317/- was made
only at the time of settlement of retiral bensfits, It is

the case of the respondents that on his transfer to Gaya

the spplicant did not vzcate the quarter allotted to him at
Maghalsarai nor did he apply to retzin the quarter at
Mbghalsarai =s per rules, It is also alleged that the
applicant did not apply for & guarter at Gaya Stetion., It

wazs for this reason that damege rent was recovered from his
retiral benefits, However , on consideration of his repre-
sentation it was found that an excess amount of Rsl7785/= have
been recovered and thebame wss refunded by a pay order
No,651717 dated 30.5 1992, The withheld amount of Rse?500/=
is also stated to have been refunded after deducting Ree191/=
as electricity charges, The respondents have asserted that

on transfer from Maghalsarzu to Gaya the applicant was bound
to vecate this quarter unless he was permitted to retain

the same, They have further stated thst it is not necessary
that on transfer an employee will be asked to vacate a quarter
or that his alAlotmen: will heve to be cancelled, It is a
part and pg;ggzg of his servicergondicion and duty to vacate
the railway quarter on transfeg&to take permission of the
competent authority to retain the same. Since no permission
was taken by the zpplicant to retain the quarter at Moghalsark
nor did did he vecate the quarter on his transfer, damage

rent had to be realised from his retiral benefits,

Se The applicant has filed a rejoinder =zffid.vit

denving the contentions of the respondents that a sum of -

R «7785/~ out of the d=mage rent recovered h=s been refunded

to him, It is contended that as no non-pooled quarter was
offered to him for allotment at Gaya, it was clearly implied
that the appl%cant had permission to occuply the guarter

at Mmghalsarasy in terms of the circul ar dated 14,11,1990

issued by the D.,R,M, Eastern Railway Moghalsarai (Annexure RAl ).
The rest of the cobdntions in the rejoinder affid.vit are

reiteration of the contentions made in the original spplication,

Gle I have heard the lecsrned counsels of both the
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parties and have carefully perused the records,

7e The facts which are not in dispute are that the
applicant was validly allotted the quarter while he was
posted st NQOalsarai, which he did not vztate on-his
transfer to Baya on 18.,3.,1387, No notice was given to the
applicant to vacate the quarter nor was the allotment

cancelled by any specific order. The applicant came to know

of the recovery of damage rent from his D,C,.R,G, only after
h8 retired from his service more than foaz ears after his

transfer to Gaya. The guestion which f 8 sgarely for

decision is whether iny such circumStanceshfhe respondents
hzd 2 right to recover damage rent from the retiral benefits
of the gpplicant, During the course of arguments, Sri Deya
Sharma, Counsel for the applicant pointed out that in terms
of para 1711(b)(v), an order of cancellation is necessary

before rent in excess of 10% of the emolument can be charged

from a railway servant, 35ince no such cancellation order
was issued, the respondents could not have recovered any
damage rent from the spplicent, The learned counsel =lso

sought reli=znce on the decisions in the following cases:=—

(1) The State of Punjeb v. Igbal Singh(1976).

(2) sCC 1 Bhagwan Shukla v. Union of Indie AIR (1994)
£ 2480,

(87,8 fguper o Pliestsr notidyaseipetRginting & Publice-

(4) Awzdhesh Kumer V. Union oflIndia (1994)(1)UPLBEC

(5) DOr, Sagarika Das v. State of Orissa (1994)(3) CAT AISLJ
339,

(6) PoKe Kutty v. Union of India -(1594) 28 ATC 86, 622,

8e I have carefully gone through the decisions cited
before me. The. deétisions in the cases of Awadhesh Kum=r

turn on the controyversy as to whether any penal rent czan be
charged from a railway employee without cancelling the
allotment, The view taken by a Bench of this Tribunal wss that
an order of cancellation of the allotment must precede charging
of penal rent, If this view is to be followed, the appliczant's

case would be fully covered and he would be entitled to
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relief prayed for, $Since undeniably no order cancelling

the allotment of querter at Moghalsarasi was passed by

the respondents, I have, however, seen that there are several
other decisions wherein contrary view has been taken, A
Bench of this Tribunal of which I was a Member took a vieu
in the Original Application Nol178/93 decided on 18.1.1995
that a positive zct of cancellation of the allotment is not
necess ary before charging penzl rent. In this regard the

Rown Jest ¥
view taken by Calcutta Bench in a&ﬁétr Ve Union of India

reported in (1994) 26 ATC 278 was followed while %’decision
in Awadhesh Kumar case was gidiffered ogéer, There are severdl
other decisions of several other Benches of the Tribunal
which have taken divergiﬂf views op this controversy., It is
not necessary to state amy details .&f such decisions, It is
syfficient to say that there is no convergence of decisions
on this controvergy =and, therefore, I proceed to exsmine the
case of the present gpplicant on the basis of the other

grounds pleaded;

9 The main ground taken by the applicant is that the
recovery was made from the O,L,R.G. after he retired from
service without uiving him an opportunity and thus the
recovery itself was arbitrary and illegal, and # violative
of notural justice., I find that in the case of R.Kapoor, 2
Principal Bench of the Administrative Tribun=zl had held in
0.A.N0.399/1987 that D.C,R,G, of the applicant could not be
withheld merely beceause the employee had not vcated the
allotted premises during the course of his employment. In
SLP the Supreme Court did not set aside the order of the
Tribunal but =zllowed interest @ 18 % which the Tribunal

had refused to grant as a part of the relief,

10, In the case of Igbal Singh, the Supreme Court held
inter alia that , cut in superannuation pension or death=cum—
gratuity imposed without -ffording sny opportunity of defence
to the party is improper. Although Igbal Singh's casse differs
from the case b:c fore me on fz£:s, the ratio in Igbal Singh's
cese, which is weiéﬁtd from the principlé of natural justice
embodied in the maxim of Audi 4lteram Partem will have appli=-

cability to the case before me,
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11 Of the other cases cited, the case ofBhagwan
Shuklz relates to an order by which the basic pay of the
applicant was reduced with retrospective efect, The

decision in this case woyld h ye no appliceability to the

case before me,

1174 In the case of Dr, Szgarike Das the Bhuwaneshwar

Bench of the Tribunal held an order to charge penzl rent as
ynlawful since the relevant rules proyided only for standard

rent or leasing fee =nd d&n&-not mention pen@gl rent, Since

the rules under which the present aEplicant is governed do provid
for chzrging ofpenal d-mage rent ug%;r Specific instances,

the ratio of Dr, S-gerike D=s c=se eannothbe made applicable

to this case,

13, In the case of PK Kutty the vieu taken by the
Bombay Bench of the Tribunal is that the recovery of damage
rent cannotbe m de without taking resort to the Public
Premises (Eviction and Unauthorised) Act, 1971. This view’

'th my knowledge has not been followed by =any other Bench,

143 As I have already pointed out,the views of various
Benchea as to whether the ordel ©f allotment has to be
cancelled berore charging penal rent,are widely divergert

and it is, theretore, a fit matter tor rererence to tull
Bench ror an authoritative pronouncementron the controversy,
I do not propose to zpply any or the decisions or the cases kD
betore me, I also do not propose to follow the ratio in '
PK Kutty's case, as this view has not been followed by other
Benches, The ratio decidendi or the case ot Igb=l Singh is
however tully applicable to the cz8e betore me, Admittedly,
the applicant was never told that any damage rent was due
from him as long as he was in service, For the tirst time

he came to know that he i» liable to pay Such damage rent

was when the recovery was shown in ths pension payment orcer,
The responuents have not denied that throughout the petiod
after his transter to Gaya until his retirement normal rent
has been recovered trom his salary regularly., The action o

the responaents in recovering an amount of R ¢27317/~ trom

his D.L.R.G. after his retirement, there,ore, apears
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to me g highly arbitrary action. Even if the applicant

was liable to pay damage rent, it wss fh/,,duty of the respondents
to give an opportunity of av-xdebg-e tec the applicant before

the recovery wes made from the retiral benz=fits, As this wgzs
admittedly, not done, the Ltion of the respondents militates
against the principles of n=stural justice enshrined in the

maxim of Audi Alteram Partem.

15a In view of the foregoing I hold that the recovery

of damzge rent from the 0,C.R.G, of the gpplicant is wholly
unten=zble, I, therefore, direct that the said amount of

Rs 27317/~ be refunded forthwith and inm any case not later

than 3 months from the date of communication of this order

together with interest at the rate of 12% per annum from

the date of his retirement till the date of actual payment

thereof. The respondents hesve stated that they have refunded

an amount of Ree7785/=, which was denied by the applicant. In

c=se the a plicant subsequently rececived thli“\ami&um, only the,f). Y
balence after adjustment off:e7785/= shall be paya le, and sdat
ie—with the interest on the sum of R:.7785/= shall be payable (ﬁ,
afber the period from the date of retirement of the applicant *
till the date it was «Ltually paid, There shall, however, be

no orders a to cost,

Member (A),
k!



