
IN GHD CEi~fRAL ADMINISTRI\TIV£ fRIBUrJAL,

ALLAHABAD Bo.CH. (/ r.

Dated: this the f.::p:&..:. day of H-, 1995.

ORIGIi~ALAPPLE ArrON NO.74'1/9".

Hone. Mr. S.Das Gupta.

Shri Raj Kum31' P.rasad Singh, son of Shr-L JcJng B ah adu r

prasad Singh, Resident of Railway Quar t.e r No.734 A,

New Central Colony, Moghalsarei.

. . . . APPLIC ANT.

By Deva Aharma, Idc ovate.

Versus

1. The Union of India, New Delhi, through the General.

Manager, Eastern Railll ay, Fairleie Place,

Calcutta.

'ji-

2. The Divisional Rail1.uay Mona'jer, Eastern R?ihJCY, r~oghalsarai.

3. The ::ienior Divisional personnel Officer, Eastern RailWay,

Moghalsrai.

RESPONDENTS.

By Advoc3:e ;)ri A. K. Gaur.

o R D E R.

By Hon' ble S. Das Gupta.

The applicant has epp r cec hed this Tribunal seeking

relief of a direction to the respondents to refund a Sum

of R .27317/- deducted from the D.C.R.G. of the applic:-ont,

together with an Lnt.er es t. at the rate of R,.24% pel' annum

up to the date of payment ,

2. The fc,-cts giving rise to this application lie within

a short compass. The applicant stated that he was appointed

as a cleanrer in the Eastern Hallway ;;t f~tighalsar~i on

28.1.1952. Through s jc ce as Lve promotions he reached rhe

level of Driver Gr2.de A on 18.3.1987. He retired 3S Driver

Grade A with e Hect from 1 .9.1991 while he was posted at Gaya

Junction. It is stated t hat shortly before his retirement

the app.lLcenb h~ received a no zLce d nt ed 20.3.1991 intimatirg

that his date of retirement being 31.7.1991, he should v ec at e
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the railwaY quar t er in his possession. A copy of this

notice is Anne~re A-2. On the day after his retirement

he w s c aHed to ~tjlo"lf- a cheque for his set tLament due s
~

in the office of the Divisional Rclilway rlJan?..gl:lr,Moghalsarai •

He was handed over a c heque as well as pension p aymant

authority daced 31.7.1991, which sho.~sa recovery of R:.27317!-

from his D.C.R.G. together with a Sum of 1/<.1500/- as held

bzck , Po copy of the said pension paymerrt cuthority is A-1.

On the same day the applicant is stated to h=ve given a

representation to;the Divisional Personnel Officer against

the illegal recovery from his D.C.R.G. He also had personal

interviews with his senior officers, inclJding Divisional

Railway Mn eger. ,8, copy of the representation is «nnexir e A-3.

This was followed by several representations but none succeeded

to elicit any response. The applicant al Leqea that on enquiries

made by him from different sources, he has come to know that

the recovery of Rs.27317/- W?S mada on ;:ccount of damage rent

charged for not vccating the quar te r allotted to him on his

transfer to Gaya on 18.3.1987. This bas led the applicant to

file this original application urd e r Section 19 of the

Administrative rribunal Act, 1985 seeking the relief afore-

mentioned.

.~

3. The applicant's case is that on his transfer to

~aya Junction on 18.3.1987, he was never asked to v ac at.e

the quarter. He being in the category of essential staff, a

non-pooled quarter was to be allotced to hiQJ at G",ya Junctioh

and this was not done and he was permit :.ed to occup Ly the

railway qu ar t ar at Mbghalsar;:>.i. He was never issued any notice

tro va::ate the railway quarter at MttQhalsarFll"tafter his transfer
4A,...cJ.. •

to Gaya nor the allotment WaScancelled) as,•...he 'was in authorised

occupation of the quarter. No disciplinary ec tLon was also

taken against him. The applic ant says that in t hes e circum-

stances, the recovery of Rs.27317/- from his D.C.R.G. withcut

giving him a reasonable opportunity of being heard is

viol ative of rules of natural jus tics. The applicant has

asserted that the recovery of normal rent has regularly been

made from his pay bill from the date of occupation of that

qu arter in the year 1958 till the d ate of his v~adon on

15.7.1991.
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4. The respondents have filed a counter affidavit.

They have not denied that a recovery of R,,,.27317/- was made

only at the time of settlement: of r e t.Lr al benefits. It is

the case of the respondents that on his transfer to Gaya

che applicant did not v;:cate the quarter allotted to him at

M~ghalsarai nor did he apply to retain the quar t ar at

f'l~halsarai as per rules. It is also alleged t hat the

applicant did not apply for ;j quarter at Gaya St2tion. It

u as for this reason that damage rent was recovered from his

r e tLr al, benefits. HCld8ver, on consideration of his repre-

sentation it was found Ghat an e scess amount of Rs.7785/- h2\le

been recovered and th~am81 hJFS refunded by a pay order

No.651717 dated 30.5. 1992. The withheld amount of Rs.150q!-

is al.s o seated to have been refunded after deducting Rs.191/-

as electricity charges. The respondents have asserted that

on trans fer from MQghalsar eu to Gaya the applicant was bound

to v ecat e this quarter unless he was permitted to retain

the same. They have fu rther stated th.::;t it is not necessary

that on transfer an employee will be asked to VG:ate a quarter

or that his allotmen~ will have to be cancelled. It is a
pc-r~

p;:;rt and p~l of his service condition end duty to vccate•.•' cr
the railway quarter on trans ferA-to take permission of the

competent authority to retain the same. Since no permission

was taken by the applicant to retain the quarter at ~1~halsar.i;

nor did did he vccate the Ljuarter on his t r ans f'e r , damage

rent had to be r e al Lsed from his r-e t.Lr al, benefits.

',..

5. The applicant has filed a rejoinder affidAvit

denying the contentions of the respondents that a sum of

R'.7785!- out of the demage rent recovered has been refunded

to him. It is contended that as no non-pooled quarter was

offered to him for allotment at Gaya, it was clearly implied

that the applicant had permission to occuply the quarter

at r~Clghalsara~in terms of the circular dated 14.11.1990

issued by the D.R. M. Eastern Railway Mogh8lsarai (Annexure RA1).

The rest of the cobeJntions in the rej oinder effid i1vit are

reiteration of the contentions made in the original cpplication.

I have heard the Ie arned counsels of both the
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parties and have carefully perused the records.

7. The facts which are not in dispute are that the

applicant was validly allotted the quarter while he was

posted at M\a,ghalsaraj, which he did not u~ate on~his

transfer to Gaya on 18.3.1987. No notice was given to the

applicant to vaCate the quarter nor was the allotment

cancelled by @.ny specific order. The applicant came to knC1ll

of the recovery of damage rent from his D.C.R.G. only after

he retired from his service more than fo~ Ibears after his

transfer to GaYa. The question which f~s Sqarely for
I"-

decision is whether in; such circumstances tre respondents

had a right to recover damage rent from the retirel benefits

of the applicant. During the course of arguments, Sri Deva

Sharma, Counsel for the applicant pointed out that in terms

of par a 1711(b)(v), an order of cancellation is necessary

before rent in e>4:ess of 10% of the emolument can be charged ';;'

from a railway servant. Since no such cancellation order

was issued, the respondents could not have recovered any

damage rent from the applicant. The learned counsel Also

sought r eLl ance on the decisions in the following cases:-

(1) The State of Punjab v. Iqbal Singh(1976).

(2) sec 1 8hagwan Srukla v : Union of India AIR (1994)
g:: 2480.

(4) Awadhesh Kumar V. Union of Indie. (1994)(1 )UPLSB:

(5) Dr. Sagarika Das v , State of Orissa (1994)(3) CAT AISLJ
339.

(6) P.K. I<J..Jttyv. Union of India -(1994) 28 ATC86,622.

8. I have carefully gone through the decisions cited

before me. The...detisions in the cases of Awadhesh Kum2r

turn on t re controversy as to whether any penal rent can be

charged from a railway employee without cancelling the

allotment. The ViEW taken by a Bench of this Tr Lbunal wes that

an order of cancellation of the allotment ITUst precede charging

of penal r ent , If this view is to be followed, the applicant's

case would be fully covered end he uoul d be entitled to

"
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relief prayed for.. ~ince undeniably no order c encelling

the allotment of quarter at Moghalsarai u as passed by

th e respondents. I have, however, seen that there are several

other decisions whecein contrary view has been taken. A

Bench of this Tribunal of which I was a Member took a view

in the Original Application No117E'/93 decided on 18.1.1995

that a positive aCt of c('lncellation of the allotment is not

necess ary be fore charging pen al rent. In this reg ard the
,a.AM. jL.;. Y

view taken by C",lcu t ta Bench in ~ r v. Uni on of Indi a\...

reported in (1994) 26 ATe 278 was followed while fdecision

in ,L"wadheshKumar case WpS #idiffered ~r, There are severcl.
~.

other decisions of several other Benches of the Tribunal

which have taken divergent views 00 this controversy. It is
~

not necessary to state £i1!t9 details.'!!ff such decisions. It is

su fficient to say that there is no convergence of decisions

on this controversy end, therefore, I proceed to eXamine the

c as e of the present applicant on the basis of rh e other

grounds pLeaded:

',..

9. The main ground taken by the applicant is t h=t the

recovery was made from the D.C.R.G. after he retired from

service w Lt hout ':Jiving him an opportunity and thus the

recovery itsel f was arb.i t r ary and illeq al •• and if;! viol aeive

of natural justice. I find that in the case of R.Kapoor, ~

principal Bench of the Administrative Tr Lbunel, h r-d held in

O.A.No.399/1987 that D.C.R.G. of the applicant could not be

withheld merely beca,lse the employee had not v~ated the

allot ted premises during the course of his employment. In

SLP the Supreme Court did not set aside the order of the

Tribunal but allowed interest @ 18 % which the Tribunal

hed refused to grant as a pqrt of the relief.

10. In the case of Iqbal Singh, the Supreme Court hE:ld

inter alia that a cut in supar ennu at Lon pension or death-cum-

;ratuity imposed without "ffording Any opportunity of defence

to the party is improper. Although Iqbal Singh's ca.se differs

from the case b., fore me on fa: :8, the radio in I qbal Singh's
A r ,'".:::() . . 1 tal' t .case, which is ~l§likl from the pr i ncap e of na u r e JUs ac e

v'
embodied in the maxim of Audi LQ teram Partem will have appli-

cability to the case before me.
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11. Of the other cases cited, the case of'Bhequian

Shukl a relates to an order by which the basic pay of the

applicant was reduced with retrospective ef ec t , The

decision in this case u o.rLd h ve no applic ability to the
c ase be fore me.

12. In the case of Dr. Se.garika Das the BhJlllaneshwar

Bench of the Tribunal. held an order to charge penal rent as

unlaw ful since the relevon t rules provided only for standard

rent or leasing fee end d~ not mention pttnAl rent. Since

the rules under which the present applicant is governed do provid

for cherging of penal d mage rent ~ speci fie ins t enc es
'" ,

the r at.Lo of Dr. S"-g,,,rik:J Dps c aae ~RnnoUbe me.de applicgble
to this case.

13. In the case of PK Kutty the view taken by the

Bombay Bench of the Tr-i tunal. is that the recovery of damage

rent c annotbe m de wi thou t taking resort to the Public

premises (Eviction and Unauthorised) Act, 1971. This view'

-to my knowledge hes not been followed by 2I'ly other Bench.

',..

14. As I have already poin':.ed a.J~the views at' v ard cu s

Benches as to whether the orger at allotment h~ to be

cancelled be lor e charging penal rent! are widely divergert

and it is, theret'ore, a tit m~tter tor reference to tull

Bench Tor an arthor I tative pronouncement on the controversy.

I do not propose to apply any at the uec LeLons o r the c ases ~k{)
~

betore me. I also do not propose to follOttl the ratio in

PK Kutty's case, as thil;:; view has not been tollowed by other

Benches. The ratio decidendi or the caSe at Iqbcl Singh is

however Tully applicable to the case betore me. Admittedly,

the applicant WaS never told that cny Camage rent was due

rr om him as long as he was in service. For the t'irst time

he came to know that he io liable to paY such damage rent

was when the recovery waS shown in the pension payment order.

The re::;ponuents have not cenied that thraJghout the pe rLod

after his t r ens re r to Gaya until his retirement normal rent

haS been recovered trom his salary regularly. The a::tion o.

the responoents in recovering an amount of f/< .27317/- rr om

his D.C .R.G. atter his retirement, th ere. ore, anpears
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to me ~ highly arbitrary cction. Even if the applicant

was liable to pay damage rent, ~t was 1(duty of the respondents
k..tA1''''':''1

to give an opportunity of wiElEJoAaeto the applicant before:....

the recovery was made from the retiral benefits. As this waS

admittedly, not done, the <ption of the respondents militates

against the principles of n r-tu r al, justice enshrined in the

maxim of Audi Alteram Partem.

15. In view of the foregoing I hole that the recovery

of damage rent from the D.e .R.G. of t he applic cI1t is wholly

untenable. I, therefore, direct that the s ai.d amaJnt of

&,.27317/ - be re funded forthwith and in ony case not later

than 3 months from the date of comrrunic at Lon of this order

together with interest at the rate of 12% per annum from

the d ate of his re tirement till t.he d ate of e: tu al payment

thereof. The respondents have stated that they hiVe refunded

an emcunt of 1l5.77SE/-, which was denied by the eppl Lcent , In ...•.

caSe the a plicant subsequently received this amQJnt, only ,the,~, i"
.l-; ~;,Jf..t rW.-f-A4 ~tA .,...\.~

bal ance after adjustment ofRs.778S/- shall be pc1lable",and ~~

io ~th the interest on the sum of Rs.7785/- Shall be payable ~
~< ~

a~r the period from the date of retirement of the applicant

till the date it was <ptually paid.

no orders as to cost.

There shall, houev er , be

Mem~
1


