CENTRAL ADMINISTRATIVE TRIBUNAL
ALLAHABAD BENC H,ALLAHABAD

Original Application Noj 702 of 1992

Shri Abdul Hakim sses oese Applicants,
Versus
Union of India & Ors. ...« .... FRespondents.

Hon'ble Mr., T.L.Verma, Member-=J

. The petitioner, Shri Abdul Hakim, who claims
to have retired as Office Superintendent (Transportation)
on 31.,8.,1988, has filed this application for issuing a
direction to the respondents to allow him scale of pay of
the post of Superintendent grade 2000-3200/= we.eefo 7.10.86
with all consequential benefits including fixation of
pension and payment of arrears with interest there on at

20 % per annum.,

2% The petitionmer, who was appointed as Clerk,
tereafter, it is stated, was promoted as Assistant Superin-
tendent grade 1600-2600 (RPS) and Supdt. grade 2000-3200/-.
It is stated that there was some dispute regarding his
promotion relating to the post of Asstt. Supdt. and thereaf=-
ter to the post of Office Superintendent grade 2000-3200/-
on the basis of seniority cum fitness. The dispute, however,
could not be settled while he was in service. Although

. there were 3 clear vacancies of the pogt of U0.S. and the

-

applicant was senior most among the general candidates but
the appointments could not be made against the said vacant
post. on account of interim.order passed by the High Court
in W.P. No. 16905/84, M.A.Siddiqui Vs. Union of India & Ors.
The respondents however, passed order in the case file to
promote the applicant and one Shri G.P.Sahu we.e . 17.1.86
to offeciate as Superintendent Grade 2000-3200/— vide

A=3 & A=4 to compilation No.Il
Annexure A-QL but, no formal order of promotion was passed.
The Senior D.P.0., Senior D.0.S5S. and Additional D.R.M,
accorded their approval for the offeciating promotion of
the applicant on the post of Superintendent Grade 2000-3200/-
Wel of o ol o1586, He Worked on the
said post wup to 31.8.1988, the date on which




o
e
[~
.
L

he retired. Tha applicant, it is stated was not paid
the salary of the Superintendents Grade 2000-3200/-.

After his retirement, his pension and other retiral dues
and
havgénot been settled treating him as office Superintendent.

has
He/made several representations to the competent authority

to issue formal order of his promotion. As the represen-
tations filed by the applicant did not yield any result,
he- filed O.A. No. 500/1987 seeking the following reliefs;

(a) That by means of a decree of declaration, it be

held that the claimant/petitioner is entitled for

- confirmation and promotion to the post of office
Supdt. we.e.f. 7,101986 in the pay scale of 700-500
and revised pay scale of 2000-3200 with further
relief arx x®x that the claimant is entitled for
arrear of pay of the.post of Asstt. Supdt. of the
pay scale of 550-750 weeoef s 1.1.1984 till March
1984 as well as the arrear of revised pay scale
WeEof e 1411984 till 6,10.1984 as well as of any
other further revised pay scale which may be
enforced by the respondent No. 1 with retrospective
effect;

(b) That by means of mandatory and directory order the
respondent be directed to fill and confirm the
vacant post of Asstt. Supdt. in accordance with lau
with a stipulation period prescribed by this Hon'ble
Tribunaljg

(c) Cost of this petition be awarded to the claimant
against the respondent;

(d) Any other and further relief, which this Hon'ble
Tribunal deems fit and proper in the circumstamces
of the case be pleased to award to the claimant/
petitioner against the respondent, which may not
have b:-en placed by the petitioner, but is found
just and proper, in the circumstances of the case."

The above O0.A., was disposed by jdgement and
order dated 26.7.1988 Xxx mppRAEXKAXNR x2x XXBpRSEE 0K

with the following observations;

"As far as promotion to the grade of Office Supdt.
ié concerned, it was the applicant's claim that he uwas
offeciating as 0.5, from 7.10.1986 but he has not been
able to show any orders giving him adhoc promotion to the
post of 0.5. In the absence of the same it is difficult
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to accept his claim. However, we leave it to the
respondents to check if they have promoted him on an
adhoc basis as a 0.S. and if he was so promoted he
would be entitled to the offeciating pay in the post of
0.5, from the date he was ordered to promoted on
adhoc basis., The events of the case, however, shou
that on account of the confusion in the mind of the
respondents regarding reservation in vacancies and
not posts they might nor have issued any orders.
However, now with the observations made by us the
pocsition has been clarified and suitable action has
to be taken by them immediately. If the applicant
has been denied a promotion as A.S. on the grounds
that the posts were reserved when as a matter of fact
they should not have been reserved in'terms of the
Allahab ad High Court's directions in J.C.Mallick's
case and our directions in V.P.S.Chauhan’s case,

the applicant should be considered for regular
promotion from the date when he became due on the
basis of his seniority and availability of vacancies =n
and being found suitable he would evidently be
entitled to consequential benefits."

Bl After the judgement of this Tribunal in O0.A, No,

518 of 1987, the applicant filed representations (Annexures ;
A-5 and A-6) to allow him the benefit of grade 2000-3200/-
Wee o fs. 7.10,1986 to 31.8.1988, The respondents have refused

to give to the applicant benefit of the grade of 0.S. by
non-speaking order dated 24 .4.1992 (Annexure A=1). The
impugned order, it is stated, is arbitrary and against fhb

principles of equal pay for equal work.

4, The respondents have contested the claim of the
applicant interalia on the ground that the application is
barred by the principle of resjudicata and that the applicant
was navef appointed to offeciate as Office Superintendent

entitling him to grade 2000-3200.

5. The first guestion that falls for consideration
is whether the application‘is barred by principle of res-
judicata. For application of the principle of resjudicata
it has to be established that the matter directly and substan-

‘ in the “gax
tially in issue 3 « ¢/.. between the .same parties, or betueen
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the parties under whom they er any of them claim, was

heard and fipally:decided by:a Court competept . .

to try such subsequent suit or the suit in which such

issue has been subsequently raised,zra REX BXEN KXXXX AXY¥

REMXKXX AXBXAXH kyx xxuxk X¥uxk, The reliefs claimed in

0.A. No. 500/1987 and the finding of the Tribumal in the

said 0.A, has" been qguoted above. It is clear from the

above

reliefs quoted: /- that the applicant had sought for

a declaration that he was entitled for confirmation and

promotion on the post of Office Superintendent w.e.f.

7.10.1986., The Court, kxx after examining the matter,

held that the applicant had not succeeded in showing any

order giving him adhoc promotion to the post of 0.5 and

that in absence of the same it wes difficult to accept

his claim. The respondents, however, were directed to

check if promotion on adhoc basis as Office Superintendent

had been given to the applicant or not and if so,he

should be given monitary as well as other consequential

extracted

benefits. From the finding of the Tribunal as/above,

it is thus clear that the claim of the applicant that he

had been given adhoc promotion to offeciate as 0.S.

has not been accepted by the Tribunal. In the instant ze

application also the relief claimed by the applicant is

to the effect that the respondents be directed to allow

offeciating pay of the post of 0.S. grade 2DOD-32CO/— with

arrears and entire settlements wee.f, 7.10,7986 to 31.8.88.

The reliefs claimed in the two OAs, it would thus appear,

is substantially the same. The parties to 'beth=the

U.A!snare the same. Itles however ,beendisputed whethrxr that

the matter directly and substantially in issue in 0.A.
also hot

500/1987 which has been raised in this O0.Ag/hes/been heard

and finally decided in the said 0.A. »x ®xx. The learned

counsel for the applicapt has argued that the matter
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raised in that O0.A., was not finally decided inasmuch as
it was left to the respondents to check whether the
applicant had been given adhoc appointm nt and if so,
to give him such benefit as may have been admissible to

him, had he been given promotion with consequential benefits.

6. It is nct in dispute that formal order appointing
the applicant on the post of (C.S. by competent authority

has not been issued., The applicant is claiming that a

right to hold that post has been created in his favour by
office notes (Annexure A-2 and order Annexure A=3)., Annex-
ure A=2 is photo copy of office notes dated 7.10.1986 in
which proposal for giving offeciating appointment to the
applicant and one another was mooted. There is an order

at the bottom of the ncte to the fact that the applicant :
and Shri R.C.Sahu being senior moét the local offeciating
was permitted. Annexure A=3 is an order issued by Superin-
tendent (J) DRM office Northern Railway where by the appli-
cant who has locally shouldering higher responsibility by
working as Superintendent w.e.f. 7.10.1986 to 31.10.1986 uas
ordered to further continue to offeciate in the same capacit)
till reqular arrangement was made or any final direction was
issued. These documents appear to have been considered by
this Tribunal in 0.A. 500/1987. These obviously, were not
considered sufficient to support the claim of the épplicant
that he had been appointed to offeciate as 0.S, on adhoc
basis., No further material, on the basis of which, it could
be concluded that the applicant was given adhoc appointment
as Office Superintendent, has been brought on record. Etven
if such a material had been brought on record, this would

not have given to the applicant fresh cause of action for
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filing this suit for the same reliefs which he had

claimed in 0.A. No. 500/1987. The failure on the part of
the respondents to reqularise his appointment as Office
Superintendent in that case would have given =i him

cause of action for filing a petitién for disobedisnce of
Court's order. The applicant, haq/infactffiled contempt
petition No. 8/1989 alleging disobedience of the direction
of the Tribunal. The contempt petition, however, seems to
have been diéposed of with the observation that no case

for contempt was made out.

From uhat has been stated above, it is thus:
clear that the issue before the Tribunal in C.A. No.
500/1987 was considered and finally decided. That being
so the applicant is now debarred from raising same issue

under the principle of resjudicata.

7. In view of the foregoing conclusion, the second
guestion that arises for consideration is whether the
applicant had been appointed to offeciate as Office
Superintend:znt on adhoc basis. As has already been mentioned
above, except the office note (Annexure A-2)and order for
local arranéement (Annexure A=3) there is no material on
record as may suggest fhatnthe applicant had ever

of feciated on the post of Office Superintendent. In absence
of order passed by competent authority appointing the
applicant to offeciate as Office Superintendent, »x

o 72
ﬁﬁ&ﬁaxxﬁﬁ X0 oo DRestx XX X exX XXX XX XXXXHRXMeXX Annexure

A=2 & A=3 creat no justiciable right in favour of the

applicant.
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B In view of the discussions made above, I find
that there is no merit in this application and the same
deserves to be dismissed and is accordingly dismissed

leaving the parties to bear their own costs.

(ﬁ%KCQiMAa
e mbe r=J
Allahabad Dated: @ F 14
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