LN THEe CLoURAL AL ALWIS TRATIVE TRILUNAL

ALLAHABAL BL.Cu, ALLAAABAD,
Original application wo. 693 of 19z,
tials the ) ‘LM day of darcn' 2001,

AC'ELE L, «AFLQ UDLIe, AEAGER (T
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Mohd. Shakil, aged about 31 vyears, $/0 8a. fond. fhakoor,
®/o0 25/39, Isai Tola, rrem dagar, mansl, working os selper

Kiialasi in Central Rallway workshop, Jhansi,

e Applicant,

By Advocsate : Sri H.p. Chakerawa=ti L RW.Ke Dave,

Versus,
Union of India through the secretary, “inistry of Rallwavs,
Rall sBnawan, :ew Delhd.
2, Chief vorkshoyp danager, Central Railiay wnorksiaocp,
Jaangi,
3. 1r. Fiyusi sanadur singh, Chic# dorksaop sanager,
Central Railway worksnop, Janansi.
4, Jeputy Calel Mecnancial Zngineer, Central sfallway
wWorkshop, Jhahsi,
5. Verle Jaln, Deputy Chief qechanical “ngineer, Central

Railvay Worksnor:, Jhansi,

5. Senior Inspector ¢fficer, Central hailway Workshop,
Jhansi.
7. ieL. Parsedlya, Senior Inspector officer, Central

Railway workshop, Jhansi.
«+» RE&spondents,

By Advocate : sri G,.,P. Agrawal,

O KDER

RAFIQ UDDIN, MEMBER (J)
The applicant has sought quasning of tie orders dated
11.10.38, 20.5,90, 9.10,90, 11/12.4.%1 & 3.2.1992 fannexure nos.

152,3,4 & 5 respectively to the O.h.) and hes s8lso sought

Ky




directions to tine responaents to grant all conseguential

benefits incluaing restoreation of post & grade of sKkilled

aArtisan , difference 0f salary, seniority and proaotion

at par with junior counterparts. By tie order dated
11.10,1988, tae disciplinary autaority nes imposed tne
punisament of de-wotion froan tae post oi Helper xKhalasi

in the grade of i, 210-290/800-1150 to tne post of whalasi
in thne grode of s, 106-232/750-940. LBy tie order aated
20.5.,90 (annexure-=2), the disciplinary authority on
re—consideration, the applicaint wes restored tae earlier
position as Helper xhalasi and also provided that he will
also ne eligible rfor seniority as wvell &8s annucl increasnts,.
Jowever, by order dated $5,10,90 (annexure=3) tie disciplinary

autoority modified tn

n

order dated 20.5.90 by depriving

the applicant Irom tne venefits of seniority and antual
increment, granted earlier. By the order dated i1/12,4,91

( annoxure~4£ ) (wrongly nentioned as 29,5,90 in Annexure=4)
again tio disciplinery autnority cancelled the order dated
9,10.90 and restored tie position oi wae applicant in terms
0f tne carlier order detea 20.5.90. The review petition filecd
by the applicentayainst the atosesald orcer, has peen

rejectued vide oroer dated 2.3,1922,

. ine applicant was initially selected as Trede
apprentice in artisan (1111 wrigh- Yrade) category in tae
railwavs, After conpletion of 4 vears Yrode Lpprentice-sidp
for tne period 1976-80 in batdi NnO. 76-4, tile applicont

wes placed eh panel oi Skilled srtisan (inil wright Troae)
in Class rrI/fcroup 'C1'.  It, nowevel, 4dppears thet tie
acplicont was not ebsoroed in ¢lass IIT post and was

offered the appointaent a5 Khalasi in Grow. Y1 post, wiich

was acceptca by the opplicent ancer protest on tae assurance

given by tihe respondents that he would be providec tae
original post in Groun 'Cl' oS and when tine vacancy 1s

available., The applicant accordingly joined as Knalasi

on 1.,i.3981 in gne grade Of e 196=232/= in croup 'Lt pOSt.

f.
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3. Tae applicant also applied tor tie post of assistant

Station Master rude m, 2320-550/- ancer tae bBepartmentel

QUota and wes selected as aAssistant Station Yester. Sinc

)]

the applicunt vas recuired Lo lncergo tne traiining for
Frobatlioner Assisitant Stetion déster couarse N0. 6 at

Zonal draining Sciool, jnusawal, tn@ applicsnt joined

tne seld training zrom 20/24.6.1985 ana also appeared in
tne peiding examinstion of tne treining, The applicant had
taken all tine papers except one written anu one practical

saper, w..lch were scieduled for 12,11,1983, The awplicant

!

alleges tihat ne vas pr-vented from taking the aforesaid

i

papers bec.use he was falsely iajlimcated in a theft case
ené was in police custody on 1.,11.1982, The appliicant
was, after tils incident, sent back to Jhansi worksacp in
Nis parent cadre namely as xnalasi «nd was not permitted
th take examination or Assistant Station saster Course, It
iz steted taat instesd of sending back to the applicant

Fo Jheasl, the pPrincipal of tne Training Sciniool could have
iy g

initiated aggi&ﬁt the cisciplinary action, ii regiired

and pernissible under law, The azpplicant saould have bheen
allowed to take two remaining papers, wiicil were scneduled

to be held oo 19,11.1983,

4, e applicaent also states tiet the o Lciv no, 76-4
to walca: tae applicant also belon =, o, junior
perso:ns nave been assigned tie vrow ' ' josts, it the

applicant wes denied nis absorption in Group *C* for wnicn

ne was originally trained, Tne applicant nas also mentioned
the nages of such junior persons, wid were .ais batchh mates
in baetcit no. 78-aA and were absorbed in Group 'C' poest in

tha ycar 1963,

; i i U—‘a{‘é.
5. Tt sweBas thzt the applicsnt was removed from service
vide order watad 30,3.1984 oy the respondents in exercise

of the powers conferred by Rule 14 (ii) of 13aR, 1965 in

order to prevent the applicent from getting e post of

L
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Croup *'C* as skilled artisan over aad above his juniors,

The applicant hac cnallenged the valicdity of the removal
Y - . s .

oraerﬁmted 30,23.1984 before tnis Tribunsl and was registered

as T.A, Ho., 682 or 1986, wnicn was deciced by this

P

e

Tribunal on 27,8,1987 amd set-asice the removal order of

tae applicant, Tt is also stated that during the pendency
Of T.h. no, 682/88, the applicant was acquitted by tae
Criminal Court, Bhusawal, w.ic. was filed against nim on

the basis of the alleged theft of Yrist watch, vide judgment
and order dated 27.9,1985., Tt also appears toct anotner
criminal case was also locged agairst the applicant gt
Jnansi for alleyed tneft of enguiry file bv the applicant

on 25,8,84 at:about 7.00 p.om. Tads crimingl case also ended

Af acquittal thtne appliciit vide judgment and orcer cated

.

1.4.1387 asseg by the Judicial Magistrute , Thansi,

G The applicant claims that wien ne subaitted arother

4 lCl

[l

application for restor.tion o%-nis original post of Grou
becense even tac persons pelonging to tie Subsecuent batch
no. 76=3 of Iirade Apprenitice-ship were absorbed in Group 'C¢
POsts betueen 1984 and 1987, the applicant was placed

ander uspension b=y the réSponQents and was serveq%ith a

Chlargesnes=t dated 18.1,1988 on tie same et of facts on which

W

criminal case re,.raing alleged thert of enguiry file ended

in acguittal on tne applicant,  ‘the respondents coapleted

the departmental enguiry against wie anplicant illecallyy
becausze once tie applicant was aconitted by tie competent
crimincl court on the seae set of tacts, wiere was 1o
justification or legality in tae departnental enculry acainst
tie applicant, The eLGuiry oifjicer, despite several objections
and representations made by the avplicant aurinc tie encuiry,

conpleted the silae and subnitted iils report to tre disciplirary

antaority. The ﬁiSCiplinury antinority on the basis of +ie
findings of the engairy officer inposed the punishnent of

Feversion of tne applicunt to tie post of . Khalzsi from che

Oy
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post of wnalasi Jelper vide impugned order dated 11 .1 0588

(Annexure—l) gtating that the elleystion of the applicant

for atteapting tO pilier tne office file from office

2l dran, wes ProveG. The Juaicial agistEate, Jhansi

2
vice jud@ncntiand orcer cated 1,4.1987 nac already be&en

1

accuitted tha applicant a& ta. theft of office Lile Was
not provedi. against the applicant. The applicant nas
4180 pointed-out several 5..0r t=~COMLOGS i Tne enguiry
report including the fact taat the copy O L€ enguiry
report wWas ~ot sapplied O the applicant z1on,wigh tne
order duted 11,10,1988 despite demand belng made DY toe
applicant on 24,10,88, as a result of wniChs the appliceant
WA S nanoicappet i preﬁerring a proper aealBRE against

e punisnm&nt ordelr.

7. aftar praferring e apieal against the punisament

|
OLraar, tne‘applicant was restored toO tae poét of ghalasi
(elper in hiica all  toe conseguential penefits of seniority
and annual increnents, were granted. zut, again wi tinout-
giving any SrowW=Cause 1otice, wie penefit of incremnents
and seniorlty, were withdrawn vice impugned order dated

9,10.90 (:nnexure—B}. TThe ap:

seal of tie applicant was also
rot decided and, trercfore, the applicant nad approacned
tnis Tribunal py £iling Qehe 106 365/90. mis Tribunal
vide judgment and order dated 69490 girecreG tihe
appellate sutiiority to aispose of the appesl witil speaking
order. I compliance of tiae Orcer dnted 6.9.90, toe
disciplinary sutoority viae als lettst cnted 11/12.4.9%
{Annexure»4) informed tae applicant that wle appellate
autnority nad considered 1is appeal sympathetically and
mocifiec tne order aated 9,10.20 wnereby tie penefit of
seniority was witndrawi, i8S cesh cancellea, 'Ine actlon
of tne appellate autilority was sot in compliance of the
order of tnis Tribunal &S well as the provisions of Rule
of DAR 1968, mne applicant, thereafter, preferred a

representation dated 2,12,1991 against the above Order, W

L e
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nas been rejected without considering the points raised
by tie applicant vide impugned order doted 3,3.1992

{annexure=5),

&, Thus, tihe @main grievence oxr tie applicant is that
ne nas peen punished ror offences for waich he was acoulitted
Ly toe competent criminal court, nis juniors wno nad
conzletad tne Irede Apprentice-snip course from .ais batch

, adlpgres |
as well as froa tihe subsequent batcih, hces been ‘tile original
grade on Skilled artisan and allowed prowotion as aignly
Skilled Grade-II, while tiiz a rlicent's absorption to
Skilled ¢rade in Group 'C' post and proaotion as per seniority
and coapletion of training of A, sS.1, nas been withheld

for more tihan a decade unuer tae yerb of protected disciplinar

proceedings xnhowingly «nd deliberatelvw,

9. Tne respondents in taelr counter reply aave merely
stated that tne applicant was under police custody in connhect-
ion with tioe theft case aurin: tae period from 17,.,11.83 to
21.11,43 end as such he could not appear in the exemination

in tue peapers scheduled. to be held on 15,11,82 and 12,11.82,
Since tine epplicant was released on bail on 21,:i1.82, he
reaained ansent on 22,11.83, The rrincipal of tine Training
Scnool sent ndm to ~is parent cadre and CUE was asked to

take fartner disciplinary sction at nis end., is regards

the assigiunent of job to tae applicant as skilled Artisan
Group 'C' post, naving veci: complstad wne Traae Aporentice~siniy
course, it aas peenh stoted by Lae respondeats that those

facts are irrelevent for adjucicetion of tiie precent case
because the applicant did not raise any objection when he

was appointed in Group ** post, It is ¢lso contended that
fresh encuiry/Dak was initiated ageinst tae applicant as

per tne directions given Dy tals Tribunal and the allegations
framed zgainst tae applicant were fully examined under DA
Rules &and proper declsion was taken on tile reply of the

enguliry report and findin,s of tine disciplinary authnority.

N
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10, we have heard the learned counsel for tie parties

and nave perused the pleadings on record.

11, The main guestiong for consideration in the present
case are (i) wihetaer tie punishment order aatced 11,1088

end the orders passed by the appellate as well as disciplinary

autnority are aot velid and liable to be quashed;?(ii) ilhether
tne applicent iz entitled for bheine cousidered to e post

of Skilled artisan from the Gate wnen nls junior persons

have been assigned the post of Skilled artisan.)

1z, Tt is evident from the perusal of Annexure=l tnat
nis punisnment order has peen passad On e nasis of the
Dak enguiry conducted against tae applicant on the allacation
that wnile ae was under going traeining for the post of ASH
at Zonal Training Centre, sn@asaval, ae was found committing
tneft of 2 second class railway passes anc also for aaving

: U TA ST : e
coaitted tnev_enqulry file from tae Almiran in tne ofrice

of DR, TJhansi on 25,2.19884 at anout 7,00 D.m.

13, It is not disﬁnteq that a criminal case was lnstituted
against the applicant ond the applicant was accuitted by

tne competcent criainal court in resp=cit 0f twue alleged

thest comnitted by the applicant of wrist watch ag well

as three railway pesses and also taet of ruaningG avay trom
lock-up from tae police custody onl9,i1.83. 21l these tnree

criminsl cases beearing no. 2566/83, 2567/83 and 2568/83

were decided by the Judicial Megistrate, shusawal and in

all these cases the applicant was found not guilty and was

acguitted vice judument ohd Orcer dated 27,9.1985, a copy
of which nave been acnnexed as Aunexurs 10s. 5, 7 & B to the
C.A. It is also pertinent to mention tnat e applicant
waes not only accuitted by thie Criminal court, but even in a
case ot alleged theit of wrist watcia ot ABN0K wamanrao

Deshoukn, tie complainant nimself was convicted for

N
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perjury naving sees deposﬁﬂg falsely in Court,

7 Lexv
i4, Sinilarly, the apoplicant had alsqjchuitted by the

Judicial sagistrate, Jhansi in the criminal case, wilen vas
instituted with tie allegation tnet tne applicant had
commditted thetft of nis encuirv file from the office of
DyCeMaBay Tnansli, vide Jucyment und orcer cated 1.4,1987,

& COpy OL wilchi nas ween annexed «s Adnexure=9 to tiec O.h,
It is &lso relevant to mention nere . that X®m all these
criminal cases nave beer ceclided by the Criqinsl Court on
merit after considering end taking into sccount the evidence

avelilaile on record,

15, Tnus, it is oovious that ia ¢ll  four criminal casoes
lnstituted avcdnst tne applicant, the a pliceant was not foand
guilty and arter 1,¢,1987 no criminal cese vas pending

ayainst hinm,

is. After nde ramoﬁal from service vide or or dated
20.3.1984, the arplicant nad ap;roached wiis Tribanal by
filing T.a. ro., 682/86. Tae zald Ten. wes decided on

20.8.87 wno gaasned the reaovael orsder datad 30,3.1984,
Under taese clrcaastances, we do 1ot rind anv justificetion
on the pirt of tae respondents to indtlate fresh cernartacntal
procesulings on tihe same set OrL facis L4 walch the applicent
Aacd already peen seguitted v ¢ coanctent crindinsl coonrt,

It nos neea . ontenced on ienalf of thie 5.sponcents taat

since tods Triounal in its order dated 27,:5,87 in T.o. 1O
652/86 hae given discrstion to tae respondents ©o Initiate
fresn engulry agaisist wie applicont, fresh Ereruiry wos
institutced. ﬁ&wever, we r£ind that tnissiawﬂ,argnment arid
also thut tas fresn LAR enguisly was ot indtiated in good
feitn oy tihe responuents, ‘fidis Trilunal had not mede anv
mancatory direction Lo do s0, 1t was the ruspoasibility of
tie rosponcuents to see wictiner there wes anv justification

to Inditicte fresh _roceediings in view of fhe fact that

been accuitted v the competent

tine applicant had alread




Criminsl court &and woica were decided during toe sendency
of tie T.s. we Nave &lso perused tine allegations made against
tae applicant dn all tae criminal cases and thosc made in
tiie departmental enguiry, tic ellegations were based on the
same set of facts, Once tae applicant was dulv acoultted
Dy e compsetent oriminal court on coiasidering the evidence
o recora, noince it was unfair andg unjust on tihe part of
tine responcents to precesd wita aepartmentally on the
identical set of iucts. The apex Court in a recent ang
leading case of Capt. 1, Paul Antnony Vs, sharat Golé “ines
Limited (JT 1999 (2) 3C 456), under tie same facts and
circumstinces, has neld as ander
" that if on the same set of facts and evidence, an
caployee was acguitted in criminal trial, it would
e unfair and unjust to allow tae findings of tae

enculry proceecings to steind. The disnissal of the
employee was set-aside and relnstatement wes ordered, ™

I toe present case, we find that the criminal court
on coisideration of tie entire evidence available on record,
the applicant was acguitted in all tne criminal cases., Tt is
SOt understood as to now the enguiry officer had reasched
to tne conclusion that tie applicant comaitted theft of

cXre
the articles mentioned in the chargesheet, we£ therefore,
of the considered opiaion taat it would be unfair and anjust
and rataer oppredive to allow the fincings recorded to

diiferent proceedings to stand,

[2 },m’ .
17. It is also wortisw==so nencion’ tirat in tie present cnse
- I

|=-

the avplicant had again av;roacihed tinls Tribacal by filting
C.he fi0. 2365/90, waen tue ap ellate ant..ority did not decide
ils eppeal rileg agalnst the punish.aent oruer even—«fter
lapse of 1i/2 years and this Tribunzl vide order dated
6.2.1290 directed the respondents to aiscose of tae

a;peal preferreﬁ pY the applicant wita speaking order. e
have, .uowever, noticed tnat tue appellate anti.ority nad r.ot

taken care of the diresction give:n by tails Tribunal &nd no

(Lkﬂ
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formal orcer app@ars to have ueen passed because tne
applicant was merely informed vide comunication dated
11412,4,1991 by tae disciplinary autnority that uais appeal
was sympatietically coansidered Dy tie appellate autaority,

Tn other words, no formal order was passed by tie appellate
w@é_s A

autnority and tne directions given by tais Tribunal

dis=-regarded vy tiie appellate aut..ority.

18, AS Ffar as the question of assignment of tne post of

skilled aArtisan in Group 'C' o5 the baois oL ‘frade Avpronti-

cemsalp, naving see  conrl-itea i the o pplicoant 1o potoh no,

Te=i is concerned, tae respondents in tieir Counter reply

have not specifically denied the claim of tue applicant.

The applicant was placed on ponel of skilled aArtisan

{4411 wrigiht Trade) in Class III and he was eligible to be

absorbed in Croup ‘'C' post. The respondents nave aliso not

cenied tie claim of tioe applicant that soane junior persons

of uis baten Ko, 76-a nave already Leen assigned tue Group

v CY 08t in the year 19382, The names of sicil junior persons

have beein maontioned in pare 4.9 oif tne 0.A., The respondents

7 W o
in reely to tais para nave Kept sabent zbout titis allegation,
£l

It may be argued that in the yesar 1983 eac criminal cases

were pending against tine applicant, als case could not be

consicered for assigning Group 'CY post in tne vsar 1983,

But having been acquitted in all the criminal cases and

also the punisnment order ¢id tie cepartmental proceedings
yLQ—aﬁ;T g

nave’ beern cuashed, there remains no aindrance in  yranting

tne relief of assigning in Group 'C' post on tne basis of

nls Trade apurentice-ship training in batcin no. 76=-A,

1o, I view of tine above discussion, we allow tnis

0.4, and gmash the orusrs dated 11.,10,88, 20.5.90, 9.1G,90,
11/12.4.91 and 3.3.92 contained as aAnnexure nos., 1,2,3,4 & 5
respectively to tie C.A. we direct tne respondents to
‘yrant all tihe conseguential benefits inclucing seniority

from the date nis imaediate junior was pro.aoted on Lhe hext

Qe




higher post. The respondents are furtier directed to consider
the . se of the a.plicant ror absorption as skilled srtisan

( 7111l wrignt Trade) in Class TIr/croup 'C*' in batca 1no. 76-A

fron tae date nis iamediate junior was ewsorbed on that post.

20, The above exercise will be curried-out witain e period
0* three montins froa tiie aate of connunic. . tion of tnis

order., .0 order as to costs,

S. 02 el MM
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