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1L AHAMB

DATEDs THIS THE'?&ADLY oF JUNE 1996

oN NO. 658 OF 1992
Hom'ble Mre. §.Das gupta AM.

CORAM 3
Hon'ble Mre. T.L. Veraa - JMe
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vidysa shanker pripathl

$/0 sita Ram ripathi,Guard,N.R1T s

Allghabad through Keshav Pd.Misra.

secretary Uttariya Railvway Mazdoor Unionm,

Allahabad pivision, Allahabad.- = = =~ - -- Applicamt

c/h sci B.K.Srivastava

Versus

1. Union of India through Secretary govt .of Indla,
Ministry of Railways, Ralls Bhawan,
New Delhl.

o, Gemeral Manager, Northofn Ralilway,
New Delhi.

3, Senior pivisional personnel OfficeTr,
Northern RallwaY, Allahabad.

4, TUaionm of India through Chalrman,

central Board of Direct Taxes,

> Mimistry of Finance Few Delni.
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2. ORIG P N OF 1992

Hon'ble Mr. S.Das Gapta. A.M.
CORAM 3
Hon'ble Mr. T.L.Verma. JMe.
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‘Keshav payal Guard-Mall/Express,

(chief Comtroller),Northera Rallway,

Allahabad, resident of 86 EP,

10th Avenue, Nawab Yusuf Road,

Allahabad. e e m e m=m==u====Applicant

c/A sr1  B.K.Srivastava.

VERSUS

1. Union Oof India through Secretary,Govt.0f Indla.,
Ministry of Rallways, Rall Haawan,
New Delhi.
o, General Manager, Northern Railway,
New Delhi.
3. Sr. Divisiomal Personnel Officer,
Northern Railway, Allahabad.

4, Union of India through Chairman,
Cemtral Board of Direct Taxes,
Ministry of Finance, New Delkl.
e » = = = = = = Raspondents

. - ! . . },{-
¢/R Sri Bhorat BaushanJ Jhs Aeiox r(e’lu‘Li]

ORDER

By Hom'ble Mr. g.Das Gupta, A.M.

Since both the applieatiaisinvolve common
question of facts and law, these are being decided by a

commoa order.
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2. The arrlicants in both the O.As b2 long
to the cadre of running staff in the Allahabad division
of Northern Railwey, They are agarieved by the order
dated 24,2,1002 issued by the General Managar (F),
Northern Railway, letter 4 atad 7.4.169 isswed by the
Sr.D.F.C., Northern Railway,Allahabad ang the letter
dated 8,4,1092 issued by the A.F.C,, Northern Railway
Allahabad, Through thase letters res-ondents have sought
to ravise the incometax liakility of the arrlicants 2ng
to make recovsry of short deduction,fprlic=nts have

rrayed that these orders be ruashed and a direction be
issued to the concernsd authority not to rovise the tax
1ia%ility for the purrose of deduction at source for the
financial year 1701-92 and not to make recovery of any
short deduction for that year from the salary bill of the
arclicants for the month of April, 1202 till the rrovisior
of Indian Railvay Establishment Mamnual is amended, The
further direction rrayed for is that 70% of runiing allows-
ance may continued to be treated- at spar with travellinc

allowance,

3. The running staff of the railvays are
aranted runting allowance,which is defined in item (V)
of rara 902,2 of Indian Bailvay Sstablishment Mannua 1,
wnlch o part of the
Volune I (I.R.EM, for short ), Aaccobding  toZ,running 3 1low-
gnce is reckonad as nay lpury” 903 of Indian Rajlway
Establishment Mannual defines the ray element  of runnin
2llovance as 3C rercant of the basie ~ay cf running staff
to be treated in the nature of ray, The ray . “element: in
the running a llowance is rackonad for various benafits, It
is alfe reckoned as rart of income for the purpose of

deduction of incometax, In item (V) of para 924 of I.R.ZM

parcentage of running allovance for the purrose of deduct i
3

ﬁ*ky 4

-



of incometax h3s hsen fixad as 30 percent of the actual
running allorance earned by the running staff. Balance
70 parcant of running allovance vas to be exerpted under
section 1C(14) of the Incomet-ax Act 1961, Incometax in
rascect of the aprlicants was beina deducted gt source

an this bhasis till the financial year 1091-92,

4, The rrovis‘on of deduction of tax of

the running allowance underwent a chance when the rrovisio
of section 10(14) of incometax Act vas amended 2nd the
notification datad 21.2,1920 was issusd, By the aforesaid
notification, a ceiling of %,100C/- vas imposed on the

70 percent of the running allo§ance to he exemrted from
deduction of incometax, Based on this, resrond-nts issued
imruaned letters seeking revision of incomestax liabhility
of the a-rliconts and als;z;aking racovery of short
deduction made in the fi-ancial year 1991-92 from the

salary bill of April, 1992,

o Broadly tha ar~lic nts have b leaded

that as there is no corresronding ammendment to relevant
rrovision of I.R.EM., railway administration cannot
rzvise their tax liahilities based on tha 2mendem~nt
jesuad by the Central Board of Direct Taxes., Further:,
their contention is that in any case, short deduction
made in the finangial year 160Cl-02 cannot be maide good

by making racovery of the short deduction from the salary
rill of April, 1992, as such deduction would be in the
financial year 120203,

”

5, The rosron-ents who belong to Northern
Railway have filed vritten recly in vhich they have v lsad
that since the Contral Roard of Direct taxes had issued

a notifification,amending the tax lisbilitv oo ekt ThEy
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in raspact of the running 2llovance, they heve statutory
liahility to “Jeduct t2x at source from the salzrv bills
nf the arrlicznts in accordance »f tha amended rrovision
nf the Ineomotax Acit. Thev hawva aleo nl-2ded that unless
they make racovery from the salary bill of the arplicant
far short daduction in 1001-02, they vould face conse-
cuence of failurs to deduct tex in terms of section 2cl
of Incometax Act. A sewarate C.A. has aliso heen filled
on behalf of the ras-ondant no.,5, vhich is the Central
Roard of Direct taxes, They have submitted that by
notification datad 21,7,1999 smended by notification
dated 27,3,1°0C, :»varmment of India in exercise of

o
novers,confaredsub clause (11) of clavse 14 of ssction |
of the Incometax Act has darified intzrlia that 7C %
nf running allovance aranted to the em~loyaes vorking
in any transvori system to meet his r=ysonal sxcenses
during '~ duty rarformed in the course of running of
such transrort from one - lace to another, shall be
exemptaed from incometax to the extent of 70 percent
of such allowance upto a maxmun of &,1,00C/-, Their
conteation is that the discute between the railway
authority and the aprlicants regarding the ma - ner in

which deduction was beino made doss not relste %o them,

7. The a-rlic nts have filed reioinder
affidavits, in vhich tﬁey have reiteratad ihﬁt their
a-rlications are notoainst the notification issued by
the Incometax authority,but acainst the railway author-
ities, who are seeking to revise tha tax liahility for
the financial year 100l=92 after that financial yesr
has already come to an end and to make recovery of shor
deduction from the rav of April 1992 which falls in the

next financial year,
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8. We have heard the learned counselr

for Both the parties and carefully psrused the m-cords,

Q. It is cuite clear from the relevant
Act
provisions of the Incometax/that the tax liability during

a particular financial year is to be recovered at source
from the salary pertainihg to that financial year only,
During the course of argument, learned counsel for the
applicant also shoved us commumication éxchanged
between the Central Board of Direct Taxes and the learned
counsel for the a plicant in which it has been specifi-
cally clarified by the Central Board of Direc Yaxes that
short deduction of tax during financial year 1991-92
canot be made good by deducting the same Hemamd from
the salary payable in the next financial year i.e.92-93,
We are ,therefore, fully in agreement with the arplicants
that the railvay administration can not deduct short
recovery made in the financial year 1991-62 from the

salary bill of April,1992,

10, We cannot, however, accert the contenti
of the applicants that in order to revise their tax
lizbility on the running a llovance,it is mandatory that
the relevant rrovision in the I.R.E.M. is to be amended.
Central
Notification issued by the department of revenue /{Board
of Direct taxes will have ayover-riding effect, and any{
provision in the I,R.E.M, which is repugnant to the
nrovision of Incometax Act shall have no force. Aprlic'nt
are, therefore, liable to pay incometax on the ruaning
allowance drawn by them in accordance with the provisit
of the notification issued by the Central Board of Direct,

T.xes from time to time in that regard, Infact this

position was not serviously contested by the applicants
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g would be ¢ lear from treir submissions in 1 re joinder

l1l. Inview of the {3regoind, dgpliCdtiﬁﬂs s re
allowed in puatte. Kallway suthoritiss ore restrainsa from
making any recovery 1T om e salary pill of April, 1992
or from any subsegueni salary bill 5>f shord decduction

in res ect of income Lax 9N che running allowance during
ine financial yeal 1991=-92. This does not, howevel,
affect the liability of the spplicunis Lo pay toe ambunt
legs recovered from their salary 20 this count ana te
central soard °f Uirect Taxes shall e ot 1d erty O
realise tne short deduction in any JLher manner urnae r
tne provision 5f 1ncoinetax act except by way 5f decduction

at source.

12. sotn the app +10.tions sre disgosed ot
a41tn e abo e directbions. Farties shall beal thelr owh
COSt *




