SENTAAL AUMINIo AT IVE TRLBUNAL,ALL AHABAD L enGl.
Hegistration U.A. No. 639 of 1992
Nirmalq PR es @ P P\ppllcant.

Versus

The union of lndia
and others ves e ... Respondents,

( By Hon. MK, 5, 485 Gupta, wember (a) )

in this vriginal Application No, 639 of
1992 filed under section 19 of the Administrative
Tribunals ACL, 1985 , the applicant has prayed
that the respondents be directed to show & due
consideration for her sppolintment to 3 Class-111

LN of ¢ whi veen offered

post inspite of Class-1V post wnich has

[

on compasslonate ground.

2. The brief facts of the case are that

the applicant's husband, was & class-1V employee
in the service of the Railwéys, was killed 1in
service by some miscreants on 13.1,1988. The
applicant who is a matriculate, approached the
DM, Northern Raillway, allahabad for appointment
on compassionate ground to a Glass-111 post. She
appeared in written test for Class-III post twice,
the second time belng on 27.4.1991, thereafter she
received the impugned letter dated 1.4.1992
(Annexure- A 1) by which ahe was called for selection
to & class-1V post. It was also mentioned therein

thatoshe was not found suitable for Class-111 posts.,

3. The petitioner's case is that being
hoh-

matriculate&58.6£ marks , she is a4l qualified
Y

cor Glass—III posts, she did not have nglish s
L-




uiﬁm{ :

one of the subjects of matriculation examination but
she obtained 60% marks in Hindi and as such, she
snould have been found suitalle for some ¢lass-I11

jobs requiring knowledge of Hindi 1like those in

Hindl Section. she has alleged that the numk er

of other persons having similer quallfngthﬁS
sbeg%ﬂ have been given Class-I11 appointments on
combéssiothe ground and thus she 18 heing
discriminated agalnﬁ-The petitioner has also
mentioned that under the extant rules of the Railway
poard, the candidates apply ing for appointment on
compassionate ground should be subjected 1o suitability
test by @ committee of three senior scale officers
one of whom should be @ personiel officer. The
suitability of those proposed to pe appointed o©On
compassionate ground should be properly assessed
by @ apropriete test. In C&s€, the candidate has
¢ necessary miniimum qualfication for employment in
ifoup-c posts his suitability for all types

of group-- posts 1in the order of suitability should

pe judged and recorded by the screening committee

which should also clearly indicate tth categories @
for which the candidate has not been coﬂéidered
suitable. The relevant instructions 2re said to

Le contained in Railway Board letter dated 2,11,198
as amended by the letter dated 16,5.1991, The
petitioner's contention 1is that prior to the amendme
jetter dated 16,%.1991, the test was to be 2 rigid
one. This was relaxed by the amendment letter datec

16.5.1991 and the word trigid! was substituted by
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the word 'appropriete'. The petitioner further

contends that in the letter dated 1,4,1992 (Annexure-A 1
the respondents did not speficy the class-Ill posts
for which thé spplicant has been found unfit /

unsuitakle,

4, in their counter affidavit, the respondents
have admitted that by the amendment letter dated
16.5.1991, the word'xigidt appesring in the instructions
contained in the letter dated 2,11,1989 was substituted
by the word tappropriete'.They ,however, contend

tnat the spplicant was given two chances to qualify
but she failed todo so and as such, she was considered

for Class=1IV posts.

S I have heard the arguments of counsel for both
the parties and gone through the records carefully.

1t must be remembered at the outset that the
compassionate agppointment cannot be clalmed as

a matter of right and that whether compassionate
sppointment should ke given in a particular case would
depénd on fects and ¢ircumstances of the cese and

it is for the department to decide whether the
applicant in a particular cése deserves to ke appointed
on compassionate ground keeping in view various

factors like economi condition of tne family of

the deceased, the numnber of femily members, the
quantum of terminal kbenefits etc, In the instant case,
there is nof dispute that the applicant was considered
py the department as a deserving candidate for

appointment on compassionate ground, the only



guestion which is before this Iribunal is whether
she has a right to be appointed to & class=Ill

postb.

O. It is not in dispute tihetl the applicant was
allowed to appear twice in test to adjudge her
suitability for class-III posts, It is also not in
dispute that such test was carried out by a connittee
as prescribed in the relevant instructions contained
in the letter dated 2,11,1989. Only disgute is
regarding the nature of test to which she was
suvjected and whether she was found unsuitable for

all class-III posts or only some of them,

7. Admittedly, last time she appeared in written

tegiiil 27.4,1991, The amendment which supstituted the
word'rigid-by the word'approgriete'was issuec by

“he letter doted 16.5,1991 whicn was subsecuent To

the dote of the written test taken for the second time,
The cpplicant cannot normally, thereiore, cleim

renefit of the amendment conteined in the letter

doted 16.5.1991 since the seme hes not keen given
retrospective effect.iowever, it 15 not very clear
from'the fects on the record as to whether she was
tested for all Group-LII posts and found @3® unsulitable
in all of them, The relevant para in the counter
affidavit in this regard is not revealing . What has
seen mentioned in para 9 of the counter affidavit

in this regars is tnat¥the spplicant has been found
unsuitakle for any of the Pefﬁ under non-~technical

g!iiﬁfe cetegories Class=III posts,® Thus it does
[



not maeke it clear whether her suitability was

hed
ad judged for all Gﬁ%?ts of class-I1I posts including

thiose which would regulire a good knowledge of Hindi,

8, I am unatcle to accépt the petitionerts contention
tiiat she should be appointed to a class=IIl posis
wn@IFlyiéﬁgugs matricuiate with 58,€ marks, iere
possession of the requisite educational qualification
does not confer a8 right on her to be appointed to

& class=-111 posts. I am alsoc unable to accept her
contention that she is being discremineted against

in the absence of any fact to prove thst the others
having similar gualificetlons which were to class-lII
p0sts  hed the same Sptitude/competence or lack of

it ¢s the epplicant, The guestion of discrémination

W amfa . . C . ‘

was orise only if persons similarly situated are
trédtej diflerently without any reasonacle basis {or

such differenbiation.

9, I however, goree with the contention of tho
applicent that sne has right to be considered for
Clacs=-1II posts according to the provisions contained
in fallvay Board letter deted 2,11,1989, 1IN case, the
petitionerts suitability has been adjudged for alil

types of grouo~C posts and she hes Leen found unsuitable
in &ll these posts, the respondents need take no further
action in this regard except communicating this

fect cleerly to the applicant;Ehereupon, it will e

uolo the epplicant to accept a <class~lV or

reject¢ the same and in case of her rejection, the

res ;ondents shail have no further liability in this




o

rexard, However, in case the respondents hsve not
adjudged the suitability of the applicant for

all types of Group=C posts, they are directed to

put the applicaont to & test for adjudging the suitacilit
or oiherwise for those types of 3roup-C posts for

which her suitability or otnheruise was not earlier

determined,
should also

the Rsllway

in taking such test, the respondents
stide by the instructions contained in

poerd letter duted 16,5,1991 regerding

the neture of tast to be taken,

Lo, [he petition ls disposed of with the abowe

dirccilons,. Parties to Leor thelr own costs,

;o
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