CENTRAL ADMINISTRATIVE TRIBWNAL
ALIAHABAD BENCH
Original Applicatiaw No, 638 of 1992

Vinod Kumar Srivastava, and Ors...ess Applicanjs

Versus

Union of India snd Ors’, i Respondents

Canng

Hon*hle Mr, Jué%ice U.C. Srivastava, V.C

( By Hon. Mr. Justice U.C. Srivastava, V.C. )

The applicents 3 in numbers have 5pproached
this Tribunal against the telex message dated 21%4.92
and the orders dated 21.4492,25,4.92 and 24.4,92 and
have prayéd that a mandamus be issued diirecting the
respondents not to interfere in the peaceful
functioning of the applicants at their mespective
centres where they have already joined and & mandamus
be issubd to the respondents to grant all privileges
of their services., The telex message is regarding

the moving of applicant no.l from the centre

to Bharpar-rani, Deoria as the centre has been
shifted and that the applicant no'.3 who has been
moved to the centre Tikamgarh as the centre has

heen shifted and stayed the #ransfer of applicant
no,.2 whose joining report was not accepted consequent
upon cancellation of his transfer from Carpet

Weaving Centre Satrikh to Newa, district Allahabad
These ng;§ﬁﬁnta~ncre posted as Carpet Training
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Officer at CW.T.C, Salempur Deoria and C.W.T.C
Satrikh district Barabanki and applicent no'3 was
posted at Advance Training Centre Harrua district
Varanasi's, nh 10492, 11 Carpet Training off icers
were transferred in view of the report submitted

by the Staff Inspection Unit by the Regional Director
vide order dated 10,492, which included these three
applicants’

2% &ccording to the applicants the order of
transfer was passed by the Competent Authority i.e.
the Regional Director as the powers were delegated
to the Regidnal Director by the Development Commisse
ioner(Handicxafts ) New Delhi to the Director Central
Region Lucknow on 1842492 and 26%2.92 authorising him
to transfer group'C* and ! staff of Carpetl Scheme'.

The order dated 18,2.92 reads as under:-

" with immediate effect, Director(Westemn
Region ), Director(Eastern Region), Director
(Southem Region ), a@nd Deputy Director
(Carpets) are hereby authorised to transfer

group'C? Dt staff of Carpel Scheme under
their administrative control within their
own region®,

QA oo we pareed B3 - - -
Vide order dated 26;239%\in continuation of this

order of even no, dated 18.2.92, Director(Central
Region ), Lucknow is hereby authorised to transfer

group'Ct and ?* staff of Carpet Scheme under his
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administrative control within his own region., These
orders will not apply to the staff transferred with
the shifting of the centres?

ak | The applicsnts have alleged that

after receipt of the trfnSfer order reflerred to
above, the applicant/ggiéed at the Advance Training
Centre at Carpet Weaving Training Centre Issipur,
district Allshabad and applicant no.2 at C.W.T.C Newa
Allahabad and the applicant NoW3 at C.W.T.C at’lhojmnn

f Varanasi on 20ths 2lst and 22nd of April 1992
respectively in support of which they have filed the
joining reports and thereafter they have statted

> working’, Bit vide order dated 25,4492 issued in
respente of applicant no.l and 2 and order dated
24,492 in respect of applicant no' 3 issued by the

Assistent Director Varanasi, infomming them that the

joining reports have not been accepted, The applicant
no'.3 informed that the order dated iCﬂ4%92 was modif ied
and his transfer to C.W.T.C Khojwen Varanasig stands
cancelled., Prior to the posting of Deoria and
Barabahki the applicants No. 1 and 2 was transferred

to Allahabad and Barabanki vide order dated 12.4491%

4% The applicants grivance is that they
have joined at the new place of posting and after
joining that order could not have been cancelled by
the authority which has been passed by an incompetent
authority which has no 3urisdiction to cancel the
gransfer order. The applicants have alleged that this

‘a's'e -’o/P4



has been done because the applicant no'. 1 is Treasurer
and applicant No%2 is President of All India Haendicrafts
Board Employees Association, U.P, and applicant No%3
is the Vice President of All India Handicarafts Board
Employees Association UlP. and President of Varanasi
branch of Union and because of the irede union activites
certain actions have been taken when they have been
transferred against clear vacany. According to the
applicants that the powers have not beenrdelegated by
Amerdiaut Dovedefrmest eommmeine

the Development Commissionsr and @s such ke could not
hee cance%gthe transfer order which has been passed by
the Campe;ent Authority and it has taken into effect’
(nce a transfer order has been passed in the admini-
strative reason it could not have been cancelled and as
such no administrative interest was involved therein’,
The cancellation could not have been passed by the
authority which was not competent to do so and which

has exercised the powers in this manner which is malafi-
de and tendamount % malice in law and is calculated to
penalise the applicants because of their trade union
activithes’

5% The respondents have tried to justify the

action stating that these applicants‘have hetnr joined

at the places from where they have been transferred and
they joined at Selempur, S&trikh and Varanasi, the first
‘two in May 1991 vhere as the applicant no'.3 wes posted
at Advance Training Centre, Harua, district Varenasi

on 7,8.85, As the transfer order wes not administra-

tively correct and that is why it could have been
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amended, alterdor cancel?. As the Reviewing Authorities
have full po;;rs to ¢hb€k1the irregularities or correct
mistakes in orders passed by the respondent noi4% The
joining report at their new place of posting without
proper relieving orders from their head of offices of
their respective old stations, cannot be accepted as the
applicants were never relieved) According to the
applicant nos1 he did not assume charge at Newa and he
did not sumit his Transfer allowance nor he availed
the joining time!, &%ﬁng-_tet respondents the
transfer order dated 10a4.92 was passed contrary to the
rules and nomms covered in the policy of transfer
without any justification or reason and action already
taken against the Assistant Director which was cance-
lled as it was found to be irregular and unjustifed’
The reasons according to the respondents are vide order
dated 20,1792 the Carpet Weaving Centre, Salempur where
the applicant no.l was posted wes transferred to Allahaba
-d ane was shifted to Bhar-par-rani district Deoria and
‘the applicant no%l was moved along with the entire
staff and in order to avoid the order of transfer he
Sggt%getgigegeof transfer order on 10.4,92 issued by
the respondent noY4 and that the same wes reviewed
- and cancelled even before he could assume chargel
6% & So far as the case of a;plicant no'2u
Cemeevved 3
whg;e transfer order was also Considered #o be irregular
and wnjustified. The applicant noi3 wes transferred to
Tikamgarh along with the Centre as such he could not
have been continued at Varanasi and it has been admitted

that the applicant nol3 was alreagdy joined at Tikamgarh',
The contention on behalf of the respondents is that #x
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in view of the subsequent order dated 26,292 the
powers which wes conferred upon the Directer who has
to transfer C.W.I.C employees comtrary to the rules and
noms covered in the policy of transfer without any
justificatjon or reason and the applicants were transfe-
rred to the shifting centres because of the shifting of
/2ggtg.s, as such he Qﬁs without any power to pass the
transfer order, In the supplemeniary counter affidavit
it has been pointed out that the Development Commissione
’ﬂ (Handicarafts ), New Delbi has been vested with the
power of the head of the department and as admitied by
the applicants in the petition he is vested with the
powers to transfer group'C* and D' employees of the
3 carpet Scheme and vide order dated 26.2.92 and as such
the Additional Development Commissioner( Handicrafts)
had delegated only limited powers to the Directors,
Central Region Lucknow to transfer group'05 and 'D'
staff in the Carpet Scheme g:ﬂﬁ?:/;dministrative
COﬂt’%l within his ownxs reg;on but the said order
will not apply to the staff transferring with the
shifting of the centres and the Director, Central
Region Lucknow being the Controlling officers of the
entire Carpet Scheme in U.P,. his region is confined
to be @k Uttar Pradesh, The order dated 2642492 vhich

has been placed on the record is simidar to the order

which has already been referred to aboveld

7% From the perusal of the order dated
1312491, it would be clear that the powers of Admin-

stration=I, II, III & IV Sections were conferred on

the Additional Development Commissioner, Smti, Chitkala

Zutshi and the powers relating to the Carpet /o7
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Policy Scheme Sections were conferred on the Additional
Development Commissioner, Sri Khushi Ram and again an
order was passed on 3(2.92 re-allocating the portfolios
due to Smti Chitkala Zutshi being awdy on foreign tour,
The order dated 3.2,92 would show that the powers relat-
ing to A dministretion-II, III & I¥ were allocated to
the Additional Development Commissioner(Handicarafts)

' Sri Khushi Ram, the respondent noW3l, Vide order dated
7%10.92 re-allocating portfolios and the powers of
Adninistration~I1I,II1 & IV Sections and the entire
Carpet Policy Sections were allocated to Sri Khushi
Ram, the Additional Development Camnissioner(ﬁandicrafts}
The order dated 2067989 sma a2lso indicates that the
powers under Administration-I Section telates to group
(A) and group(B) posts inclufling those in the Carpet
Scheme’, Administration-II Section relates only to all
Administrative matters relating to Group(B), (C) and
(D) posts in the Scarpet Scheme only, It is further-
clarified that Administration~II Section exercises the
entire administrative powers relating to g;oup(B),(C)
and (D) posts ke of the Carpet Scheme in the entire
country over and above the Directors and Regional
Directors of the various regions'. Thus from theabove,
it will be clear that the entire powers relating to
Carpet Scheme and relating to administration thereof
ba@ were@ confe‘rred.on the respondent no'.3 and as

such the respondent no's3 was fully competent to issue
the telex cancelling the order of transfer of three
applicants’,y The order dated 3,292 under which the

/
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said Khushi Rem, ‘Additional Development'COmmissioner
is said to have exercised the powers of cancellation

reads as underi:-

"Allocation of Pertfolio amongst Additional

Development Commissioners(Handicrafts ) and
Joint Development Commissioner(Handicaafts ) had been
made under this offiice order No «4/3/91 (Admn~1 ) dated
13,1291 As Smt. Chitkala Zutshl, Additional Develop-
~ ment Commissioneraaandicrafts) will be awey:on foreign
$our from 4th February 1992 onwards, the subjects allot-
ed to her are being reallocated as followss

These subjects were alloted not to one person
but to two persons Sri Khushi Ram and Sri D.K\s Mukho=
padhya’s The question as to whether the person to whan
in the absence of the Competent Authority who was to
exercise the administrative powers whose work was
distributed among two persons and some powers uﬁse(
essigned to die Deputy Directori It wes mentioned in
the order that this order should be imposed until
Smt’ Chitkala Zutshi resumes her charge on retum from
her féreig_ tour, It is not the case of thae respondents
that these Assistant Develbpment Commissioners were thel
899@@ 2lso@ Additional Development Commissioners and
they became Additional Development Commissioner in
place of Smt. Chitkala Zutshi\, As a matter of fact A
the order it appears that in addition to the duties some
of the duties of Smtf, Chitkala Zutshi, Additlonal

_YE
Development Commissioner Q&U’assigned to certain officers
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who were thus to look after the work of Additional
Development Commissioner Smt. chitkala 2zutshi
who continued to be as such in her absence.
This is cguite apparent that they were not appointed
as Additional Development Commissioner, out ®were
only to look after the work assigned to these
Assistant Development Commissioner in addition to
their own duties. Mereiy because some senior officers
allotted duties to the junior officer, the junior
officer will not become senior officer, but they
their
will continue to hold@eee substantive rank but were
e
to perform only these current duties of the
Additional Development Commissioner which were
assigned to them. Bven if it is accepted that the
Additional Development Commissioner was conferred
s9sEdae Powers of Commissioner or the powers of
Dev;lopment Commissionser were delegated to him
the powers cannot be furtheg sub-delegated. In any
case, if @@@g@@aa a persoqziot appointed as
Additional Development Commissionar bhut Dy way
of time gap arrangement in the absence of incumbent
+to tre office who still continued to hold the
office and has not been transferred promoted

or reveriede Q@R the officer who is

given some of the charge for the time being would

thersby not became Additional Development

Commissioner and exercise all the powers: Pay to

day working can me done but the holder for the
statutory and

time being cannot exercise tke;fsubstantive powers

of the Additional Deve lopment Commissioner as e will

not become Additional Development Commissioner
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The powers which can even thereafter be exercised

can at best be’by the Development Commissioner are not
by sub-opdinate authority holding the charge though
not entire of the Additicnal Development Commissionere.
Tk ig to be noticed that the delegator may eXercise
the powers delegated toO sub-ordinate officer but

the sub-ordinate officer cannot exercise there powers
unless there is valid delegation Dy the competent
authority ieself and not by one exercising delegatad
or otherwise powers of competent autrority. When the
powers have been exercised by a competent authority
rightly or wrongly, the powers if there is no other
pbar, the same can be reviewed b§ the competent
authority and not bythe authority @?@ éuthority who is
looking after the current duties or day to day

work of the officer in his absence untill he is not
appointed as such. &ven if it could be said that it
was a delagation of powers then Smt. Chitkala 2utshi
herself never delegated the powers ameé se= . The
powers delegated toO her were not taken away and weare

intact.

8. In the case of Ajai Singh Vs. Gurbachan

i

Singh, A.I.R,196 ich was a case under /

tte Defence of India Agt and Rules under which

no officer below the rank of District Magistrate
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was invested, the powers of delegation. The

Additional District Magistrate was invested

will all powers of District Magistrate with

Section 10(2) Cr .P.C. on temporary. A vacancy of
District Magistrat's post exercising the powers U/sll of
Cr.P.C. Constitution Bench held that he is not aDistridcd
Magistrate nor he is in District Magistrate's rank but
below that rank and detention ogger was passed

without any authority. In thezg;se it was further
observed that the State Government delegate a

power to ény officer who is lower in rank than the
District Magistrate the position which arisé in this
case will not be sutstantially different as the
Assistant Development Commissioner even temporary
dutiss are assioned to him unless he is not appointed

as Additional Commissioner or that the Additional
Commissioner is deprived with after the powers

are fully conferred upon him.

9 In Krishna Kumar Vs. Union of Ipdia,

A.I.R. 1979(SC) 1912 held that since the appellant
had been removed from service by an order passed by
the authoritvy who at any rate, was subordinate in
rank to the Chie £ Electrical Engineser on the date of
appellant's appointment the order of removal was in
patent violation of Apt. 311(1) of the Constitution.
Whether or not an authority is subordinate in rank to

another has to be determined with reference to the
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State of affgirs existing on the date of

appointment. e.eee.

" the subs&guent authorisation made in favour
of the authority passing the order of removal

in regard to making appointﬁents to the post
held by tﬁe appellant cannot confer upon him the
power to memove him. Besides, delegation of

the power to make a particular appointment

does not enahnce or improve the hierarchical
status of the delegate. An officer subordinate tO
another will not become tis equal in rank Dy
reason of his coming to passess same of the
powers of that another. The Divisional Enginéer
did not cease to be subordinate in rank to the
Chief Electrical Engineer merely because the
latter's power to make appointments to certain

posts had been delegated to himt

104 Thus, the legal position is quite clear
that the transfer order has been passed by the
respondent no.4 in compliance to the directions of
the respondent no. 2 and in pursuance of staff
Inspector Unit recommendation whereas by cancelling
the said order, the respondent no.3 has been ignored
both tre staff Inspector unit recommendation as well
as the direction of the respondent NoO. 2, The question
as to whether the order passed by the Director
rransferring the applicants under a scheme was within
the exercise of powers are not in view of»the fact
that powers were conferrad on him is 2 matter which

P
heed not to be eonsidered. The applicants were

transferred along with several other persons, it
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is not known as to what happend i to other 8 persons
who have also transferred vide order dated {%:%11992
CQ%O;;;b for them alsoc the powers were conferred on the
L””//’ Directors. As the cancellation order of the
‘,7d77f7 applicant was passed by the respondent no. 3, who
'i was ﬁet the Additional Development Commissioner, a’s
such the Cancellation order was passed by the
authority who was not competent to do soO . As~§?shﬁ
9t is not necessaryto entere into the other pleas;t
w
’ the application deserves to be allowed on this
ground alcne.
: 81578 In view of what has been stated above,
the cancellation order of the applicant dated
~ 20.4.1992 which has been passed by the authority
- who was not competent to do so, is hereby cuashed.
Accordingly, the order dated %%%4.1992 passed by
///’;;> the incompetent authority viz telex message

and 24.4.1992 are hereby quashed. Consequences

Vice-Chairman

W(/ 21.4.1992, orders dated 21.4.1992,25.4.1992
: Y

will follow. No order as to the Costs.

Dateds 15.4.1993

(Uv)




