
CENTliAL ADMINISTRATIVE TRIBlfNAL,ALLAHABAD Bw.liCH,

ALLAHABAD.

O.A. No. 556 of 1992.
Kan~la Pd. Srivastava •••••••••••••••• Applicant.

Versus.

Union of India and others............. Respondants ~

Hon'ble Mr. K. Obayya, A.M.

Ron'ble Mr. A.K. Sinha.J.M.

(By Hon'ble Mr. A.K. Sinha,J.M.).

The applicant, whohas retired on 31.7.88 fran

milway Service as senior clerk fran the office of the

Chief' Mechanical Engineer (C.M.E), N.E. Railway, Gorakhpur,

has filed this application under Section 19 of the Admini- "

strative Tribunal's Act,1985 with a prayer for issuance of .~

directions to the respondants declaring circu~ar dated

24.4.82 issued by the Railway Board (Annexture I) as unco-

nstitutional being violative of Article 14 of the Constitu-

tion of India. and further for a direction to the responden-

ts to give canpenaatory passes and release all the gratuitJ

and other retiral dues with interest at the rate of 20%.

2. Shorn of unnecessary details, the short facte

giving rise to this applicantion are as follows:

The applicant who retired fran Rail-

way Service on 31.7.88 was alloted Or. No.689-B at Krishna.

Nagar Railway Colony, Gorakhpur, while in service~ He vaca-

ted the said quarter an 17~9.91 after about a little over

two years and odd months and consequently his canpensatory

passes besides the gratuitr amount ~i28,OOO!-were withneld

in view of ci.ccular dt.24.4ad2~Annexture I) ~ which is vio-

lative 01 Article 14 of the Cons'tltu'tio1'1. It was SV-!.ted

further that the Ql1I'..rter in que-tion which WIIt·s ., loted to

the applicant could not be said to be un~uthorisenly oocu-
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occupien by the a.ppliCAnt ~o l~ the -llotment lPI·s not

cancp.lle~ -nit A·Ssuch tlle ~.ct of thA respClld-.nts withhold-

iIU2: his ~tuity money And canpena~.tory/canl~nta.ry p!-SB-

es ~.R illegAl ann not pennissible mder l8.1'~~It would

A.ppeA.rthat the Es~te Officer han. issued notices under

the provision of the Public Premises (Eviction &Un~~thor-

sed }Occu~.tion Act.1971 Ann by its order dR·ted 5.1~'90

(vide Annexture II) had directerl the ~.pplicant for obtain-

ing tl'le extension of' retention of the QWl.rte,.. in auestion

in view of the sickness of his wife fran the canpetent

Authori ty and to inform him accordfngly, It further trane-

pires thR.t the A.pplicant had also prayed for allotment of

the qUA-rter in fA.vour of his eon who i~ .1eo working as

Store Cashier in the R~.le of' pa.y of ~·~~50-1500/-A.ndthis ..
I .

\

fQ,ct ie Als 0 mentionen in the or+er of the Estote Officer

(Vide Annexture II). It is stQten further.thQt t~e.a.ppli-

cant had. by his repreeente td on d~.te~ 27.1"."92, 29~lr~92&

7.2.92 had requested the C.M.E. to' rel.ease bis reti~1 be-

nefi ts without ~ny nelay but nothing was none Al tho~ the

appliCAnt han va~ten the OUA.rterin· question on 17.9 :91

and thR.t the ERtate Officer hAn nropped the eviction pro-

ceedings against the A.ppliCRnt. It W1t6 subnitted thAt ~ft-

~r issuance of cle~rance certificQte (Annexture V) dt.

19.9~91by the Dy. C.M.E. in favour of the R.l,:mlicA.nt,

there wa.sno justification for withholding the amount of

gl"1!l.tuity=nd canpeneQtory/canplimenbtry passes in favour

of the apnl Lcanf •.

3. On these avennents, the a.pnlicant hR_S prayed for

the above reliefs.

4. The respondants ha.ve appeared on notices

and filed their counter &ffidavit repudiating the claim

of' the applicant stating inter-Alia. tha.t the applicant

has already been paid (i) leave encashment %.13,432/-,(ii)

.~
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Group Insurance amount P.s.1604/-asper extent rules. The

retirement gratuity amount and canpensatory passes wera

withheld due to non-vacation of Railway Quarter in tenns

of Rly. Boardfa letter dt.19 ~8~87'and 16.8.87. It was

stated that the applicant had retained Rly. Quarter N<?'

669-B KrislL~aNagar Railway Colony,Gorakhpur,from 1.4.89

to 16.9.91 and as such the rent of the quarter besides

electric charges for the said period of occupation of the

applicant was worked out as per rules which cames to

Rs;33,"879/.and the after retirement gratuity of the appli-

cant which was withheld canes to %:24,750/-. Therefore, it'-

was sought to be contended that a.fter setting off the dues

of the applicant there remained nothing to be paid to him

towards the amount of gra.tuity~' The respondents have, in
this regard, given a detailed chart of calculation in par- ,~

agraph 4 of the counter affidavit.

5. As regards circular of the Rly~ Board dated

24.4.82 was concerned, the contention of the lea.med coun-

sel for the respondant was that it has got a sta.tutory

force and does not in any view violates the Constitutional

provis ions muchless Artiule 14 of the Consti tu'tion ': On all

these grounds, i't has been sought to be urged on Dehalf of

the respOllaants 'that as per caleulatiou accot'dw to the
extent rules, the outstantJiM riues in refCp6ct of house

rent 8nd electric tlues were set off frem the Ill"ltuity

MlOlUlt of the "pnliOAnt A.nilthere was nothing left to be

paid to the applic!nt to~,rd~ hie 4Zl'&tuity and A·S such

the A,pnlic~,tion h~,A&.totno merit and fit to be dismissedf'':

6. The question for consideI'9-tion is. whether the

A.pplicp..nt is entitled to the rAlief clA.imed?t~

7 .' WehA,ve hes.rd the 8,rgtIllen'ts of the rivAl

parties R·t lengtb ann ~lAo perue~d the pleadings and the

douments filed by them';' It iR to bA notdced th1tt the IItpnl-

iC1>lntretired fran service on 31.7.88 but A,Syet his
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gI"R,tuity amount,has not been p:\id which is his etA.tutory

right to get inmediately A.fter his retirement. Admit.terlly,

the appl Lcanf pe in occup=t.ton of the cuarter which he con-

tinued to occupy even after hig retirement wh.ichhe VA.CA.terl

on 17.9.91,ie, after Il.bout a little over two yea.:rB of his

retirement'. Admittedly, he VIA,S pennitteo. to re~in the qua-

rter for R.bout eiE2ht months which fA.Ct is borne out fran

the orner daten 5.1.90 (vide Annexture A-II) passed by the
EstR.te Officer before vllianthe proceedings for eviction

under the provisions of Public Premises (Eviction of Un~u-

thorisen Occupsnte ) Act, 197~ was taken out !:\~in8t the

B.pplicant by the responWmtRi~~On perusal of the order dt .•

5.1.90 (Annexture A-II) of the EstA.te Officer, it would be
seen that considering the o=ae of the perties t the Estate

Officer had observen thus:

"Keeping in view the sickness of the defendant's
wife (applicant's wife) ~ the court is of the view the
case ~cy be recons ideren f or al l otmerrt of this quarter
in the name of' Shri GOpAl,iiSrivast,q·va. who is tHe son
of ~e defendant ae a s-oeci~I c=se or. oth~rwise the exQd-tene ton f'or retentllon 01" tner.UA.rter for lurther l,)9rl
may be obtldned fran the can tent authorl ty keeplnp; m
view the sicmess of his wif - The defendant has to see
the canpetent R.utbority along with the certificate of
the sickness of his wifeE~

The decision taken in the matter may be ceem-
unicated for knowledge of the court for further necess-
ary acti on ".

The Es~te Officer had Also observed in his earlier parag-

raph of his order dt'.5.1.90 quoted ~·bovetha.t fran hearing

and BeAing the papers ," ~the applicant's s onwho is also

working A,S Store Cht:lshier in the 'sCAle of Rs.950-1500/-in

the J:ailways and the applicant had. requested manytimes for

ehare-scconce=tdon in the above Q~"rter but the aanie could

not be alloted to him.' It, appears th~t the applicant, ~s

per observa.tion of the EstA.te Office~.Iban met the C.M.E.

with his application dt.19.1.90 with a request to re~ar-

Ise the quarter in the name of his eon Gopalji Srivastava

but the same was not accepted by the C.M.E and acc?rd~~y

.the applicant was infonned vide C.r~.~. 'a letter dt·.12-.2·.90
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It was contendedby the learned counsel for the respondant

that ae the son of the applicant is a casual labour in the
railways and, therefore, he could not be accamodatedin the

quarter in question occupiedby the applicant. This contention
of the learned counsel for the respondant as spelt out in para
-graph 11 of the counter affidavit does not appear to be corr-
rect inasmuchas the order of the Estate Officer dated 5.1.90
would, on perusal, showthat the Estate Officer had, on peru-
sal. of the relevant papers in this regard and hearing the par-
ties in the eviction proceedinghad observed that the son of

the a.pplicant namelyGapa,liSrivastava is workingas store

Cashier in the scale of pay of ~.900 -1500 and,as such, it
could not be said that the son of the applicant was or is II..

casual labour and tha.t the quarter in question could not have
, .

been alloted to him considering the special ease of the appli- :,.
cant that his wife was sick~
8. The various circulars and guidelines issued by the
:FailwayBoardwhichthe respondants have filed as Annextures

_CA-l,CA-2,CA-3and CA-4relating to 'prompt pa~ent of pens-
ion & gratuity to the superannuating railway employees',"unau-
thorised retention of RailwayOuarters by retired railway off-

icers~sta.ffs and steps to be 'taken for vacation', 'retention, .

of railway a.ccomodationbyrailway employees'and 'rates of
(

damagesfor UDaU, orisad occupation of railway accamodatian
to be chargedt wouldshowthat through these guidelines issued

I'

fram time to time, the railway a.dministration desires tha.t
promptsteps be taken regarding paymentof pension and gratui-
ty to its retiring employeesand before 'so doing the adminis-

traticn should ensure that the quarter etc~in occupation of
the employeesshould be vacated and the dues etc. in this regar

. -d or damagesregarding unauthorised occupatdon of the quarte-

rs. by the retired employeesshould be realised in time but

that does not override the general law regarding eviction and
realising the damagesetc fran the retired railway employees
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as enshrineu In the Public Premises (Eviction Of TJnauthori-

sed Occupation)Act,1971 under which steps had already been
- -_/ .•.

taken against the applicant-as indicated in the order of the

Ratate Officer dt.5.1.90 passed in Eviction Case No.29 of

1989.

9. The position of an employee in occupation of a railway

quarter is not t;hR-tof a tenant but a licensee and certain-
/

1y the posi~;on of R licensee is insecured as compared to-,
that of R tenant on expiry of the lease because such a -tenant

-,
cannot be said to continue in "J lawful possession' if such

possession was not otherwise protected statutorily. In such

a situation where the lease of a licensee expires or comes

to an end by virtue of his ceasing to be in the employment

ei ther by death, retirement 0:t transfer as the case may be

and if the employee or his family contdnues to occupy the qua-

rter or the premises in question, his poseeas ion in such a -;,;

situation may be tenned as 'juridical possession' which is

protected by law against wrongful dispossession though it can-

not be equated with 'lawful possession'. It is a part of con-

cept of'rule of law'that no body can claim to a right to dis-

possess by use of force or coercion without recourse to proc-

edure in accordance with law which is recognised and counte-

need by Courts. In that view of' the matter where the Railway

Authorities took recourse to coercive methods by passing

'held ~~ck' orders in respect of retiral dues of the retired

employees for getting eviction from the quarter which he contd

-nued to occupy even after his retirement and beyond penniss-

ible period in a circumstances not within his control and
without giving him opprtuni ty to be heard and explain the

circumstances, it must be held that such coercive orders ton

the basis of the impugned letter of the Rail way Board dt ~24-

-4-82 (Annexture A-i) ,suffers from the vice of arbitrariness

and unreasonableness and against the principle ~f natural

justice 'audi alteram partern' and cannot be sustained in the

eye of law.
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10. ~e notice that the applicant vacated the quarter

in question on 17.9.91 and he was granted a ~o due certific-

ate in respect thereof vide Anriexture A-Vdt.19.9.91 by the

Dy , Chief Engineer, Gorakhpur. Onperusal of the 'no due cer-

tificate' issued to the applicant on 19~9.91t it was clearly

mentioned that the appl icant, had vacated 'the quarter no'.o89B,

Krishna Nagar Colony on 17.9.91 and thus L!O'thing is due to

him in respect of this unit. The learned counsel for the app-

licant SUUlll.1i"&ed th~t "'Q lona: as the ordAr,of allotment of

ouarter to him was not cancelled by the canpetent 8.utbority

it could not be RR.idthat th~ occupation of the 9.pl)lic~,n.tof

tl1A ou=rter in question \Va.S unsuthordeed- His further Rubniss-

ions is th~,t the a..pnlicant naif bean peruadnz the lllR.tter for

the a.1lotment of the ou=rter in f"'vour of his son AS "Iso on

the ground of sic.kIi.essof hi~ wife and whenhe could not persu-';
'';'

sde the Authorities to paaa favoura.ble order in this 'behalf,

he vacated the ou=rter and obtained the, clearance certificate

and, therefore, it. was sought to be urged that .as the -all otmen

-t order in respect of the ouarter was not cancelled during

the period of his retention, it could not be said that his

possession was unauthorised. In our view, there appears to be

merit in the contention of the learned counsel for the applic-

cant. Sinc~ the R,pplicant had been all cted the said accomoda-

tion by name for which no canceliation order was issued , hene

-c the question of imposition of penal rent does not arise.

It is true thataa per Railway BOff.rO.'s letter dt.15.1.90

(Annexture CA-3), it is mentioned tmtt on the e~iry of the

permiasfbl.a/permft.ted period indicated in all the above cases,

the allotment of quarter in the name of the employee at. the

old station would be deemedto have terminated a.utcrna.tically

and the retention of the quarter after .expiry of the permies-

ible period will be treated as unauthorised. But it is necess-

ary that an order in this regard canrnunica.tedto the occupier
of the quarter be passed and unless that is done,the occupan
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occupant of the quarter maynot knowthat his allotment, has

been cancelled and that his occupation will be deemed to be

unauthorised and such is the provision also contemplated

under chapter XVII of the Indian Rail way Establishment Man-
pe.....• ", for

ua1 at ~~ 17.11 (bHv)t.,cr;arging of' rent in excess of 10% of

the emoluments f~an a railway servant who does not vacate

the residence after the canellatian of the allotment: In

that view of the matter also, it cannot be said that the

occupation of the applicant of the quarter WliM3 unauthordaed

and hence the question of any penal rent does not ardse ,'

11. The learned counsel for the applicant drew
our attention towards the decision of the division bench

of this Tribunal dated October. 1, 1991 paesed in O.A. No.'

922 of 1992 where in similar it:.cta and circumstances it was

held 'that since the 9.p!>licant h"~ be=n ~11oted the said

accanodation in his name for which no cencel.Iatd cn order ',..

baa been issued , hence the question of eviction and penal

rent does not ~rise. It W9.B further held that the respond=nf

- 's A·ction to withhold the Amountof gratuity in full meA....

sure of punisbment ~s not. justified.: The fa.cts of thSJt case

referred to above was almost on all fours as that or the

present case.

12. Similar view was also taken by the Princip''ll

Bench of this Tribunal in O.A.2382 of 1990 decided on 21.2.9

92 in the case of Suraj Run Vs. U.O.I. In tha.t case the

a.pplicant was switchman in the railways. He sought voluntary

retirement with effect from 1.1~87~ The applicant had been

in occupation of the railway quarter also. The .respondarrte

withhold the D.C.R.G and the post retirement pp_Rsesof the

applicant on the ground of .non-vacation of the railway

accomodation,as has been done in the present case, and it

was held as followe:-
" TI].e apex court has tre~ted the p3.ymel}tof: rent

Incl udfng panel rent eleQtrlcal QQn-oen$atlOllfor ~%e
delayed payment of gratulty as dlstlnct and sepera e.
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,
Similar matters was considered in detail by the
Hon'ble Supreme Court in O.A.2002 of 1990,U.0.1
Va. Shivcharan and D. V. Kapoor Va.TJ. O. I. ,1990(4)
S.C.C.~e 314". '

In that view of the matter and the above diec-13.
useions, we allow the application and direct the rsspondan s

to pay the entire amount of gratuity to the applicant with

interest (~12 % per anmm till the date of payment and release

the post retirement/compensatory passes in favour of the app-

licant within two months frcrn the receip!Lof the_'copy of this

order. There will be, however , no orders as to cost.

14. It is, however, made clear that the

respandants shall be free to ~oceed ~inst the applicant in
I

accordance with law for realising ~anpe~sati~ for re-
tention 01 railway quarter excluding the pennl..,~ible period

of eight months at the rate of ten percent of the sAl~ry la-st

drawn by the applicant.
l

-,.a.:»>.
Mem~~dminiS tra ti on):

Dated: M.ay tr,-th dRy of May 1993.


