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o CENTRAL ADMINISTRATIVE TRIBUNAL
ALIAHABAD BENCH
“ALLAHABAD

. Original Application No., 539 of 1992

Allahabad this the | 3MKday of _ ek oded 1098

< Hoh'ble Mr, S, Dayal, Member(A)
Hon'ble Mr. S.X. Agrawal, Member (J)

Kailash Chandra Agarwal, S/p Shri Rameshwar Dayal
Agarwal, aged about 26 years, R/o Near Kumar Coaching,
Sahukara Mathia, Bareilly,

Applicant

By Advocates Dr,R.G, Padia
Sri P, Padia
Sri A,K. Dawe

Versus

le Union of India through the Director General,
National Informatics Centre, Headquarter, A Block
CGO Complex, Lodi Road, New Delhi,

24 The Director Technical, NIC, Headgquarter,

Respondents

By Advocate

By Hon'ble Mr, S.K. Agrawal, Member ( J )
In this 0,A, the applicant makes apraver

that order dated 26,9,90 muy be set aside as 1t is

”(,f—”’,— illegal, void and inoperative and the applicant may

be treated to beecontinue in service with all consgqu-

ential benefits.

2, In brief the facts of the case as stated
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by the applicant are that the applicant was appointed
by the Director General, National Informatics Centre
(for short N.I.C.), New Delhi vide letter dated 08,9.88
as Sclentific Technical Assistant after selection by
the Selection Committee in the pay scale of R®s,14C0-
2600, The applicant joined his services in pursuancd
to that order on 23,9,83. It was stated by the appli-
cant that he was never informed of any eommission

or commission or lapses on his part till 07,9,90,

On 07,9.,90, Joint Director - Mr,K.G, Nair issued a
memorandum alleging therein that the work of the
applicantkhas been found unsatisfactory and also

he has been found neglecting his work and his per-
formance was also deficient in guality. His behavious
with his superiors also left much to be desired as
such the probation period which expired on 22,9.89,

is extended upto 30,9,90, with the stipulation that
during the extended period of prcbation, his work and
conduct be carefully watched and final decision regard=-
ing his suitability for retention in the service will
be taken on that basis, It is submitted that period
of probation of the applicant was extended upto 30,9,90
v'ith a view to victimise in a colourable exercising
the power, in zn arbitrary manner and the extenéion
of probation which expired on 23,9.89 is itself

misyse of nower, It is stated that services of the
petitioner were terminated vide letter dated 26,9,90
which is altogether {vlegal, void and inoperative,

The applicant made an appeal dated 22,3.91 but the
appeal has not been decided although period of more
than six months has passed, Therefore, the applicant
be this O,A, requested this Tribunal that order dated
26.9.90 may be set aside and guashed and applicant be
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treated to continue in service with all consequential

penefits,

3. The counter=-affidavit was filed. 1In the
counter, the appointment of the applicant vide order
dated 08,9.88 and joining of the applicant in pursuance
of that order on 23,9.88 was admitted. It was also
stated that the applicant was placed under probation
for a period of one year in the first instance and

he was posted at N,I,C, , District Centre, Kanpur
(Rural). It is stated in the counter, that on the
assessment of his work and conduct during the first
year, it was found necessary to watbh his performance
further by giving him an alternative posting away from
his home town and extend his probation upto September,
1290, Therefore, he was tranéferred from N,I.,C,District
Centre Kanpur (Rural) to Uttar Kashi in February, 1990
and his performance was being watched with a view to
ascertain his suitability for retention in service.

On the basis of the over all performance during this
period, the applicant was not found suitable for
retention in service and in terms of para~i{b) of

the offer of appointment dated 08,9.88 to him, his
services as probationer were terminated with e ffect
from 30,9,90 vide order dated 26.,9.,90. It is also
stated that prior approval of the aAdditional Secretary
and the Director General, N,I,C. who;gas initially
appointed the applicant to the post of Scientific/
Technical Assistant 'A' (District Informatics Assistant)
vide office order dated 031,10.68 was also cbtained on
the relevant file before the order dated 26,9.90 ,
terminating the services ofethe applicant as pro-
bationer, was passed, It is also stated that before
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taking a final decision on his suiltability fa@
retention of the servicss of the applicant , the
performance was reviewed by the Beview Committee

and on the basis of the recommendation of the

Review Committee, the appointing authority, namely
additicnal Secretary to the Government of India

and Director General, N,I,C,, decided to terminate
the services of the applicant és probationer in acc-
ordance with the terms and conditions of the cffer

of appointment - letter dated 08.,%.88. 1In the
counter, it is denied that services ofthe appliceant
were terminated in colourable exercise of powers
rather it was stated that services of the applicant
were terminated strictly in accordance with the terms
and conditions of his appeintment on probation. The
applicant after terminating the services again
applied for the same post - Scientific/Technical
Assistant (A) In N,I.C, UP State Unit in mesponse

to open advertisement, His application was duly
considered alongwith other applicaticns and tle
applicant was also permitted tO appear. The written
test held on 16.2.92 bt the applicant did not
qualify in the written test held on 16.2.,92,
therefore, terminating the services of the petitioconer

was not a stigma, The order dated 07.9.90 extending

the probation of the applicant was issued after pointing

out the deficiencies in his work and conduct as per
the terms of the off#r of appointment on probation,
There were certain complaints regarding the wgy

of functioning of ﬁhe applicant at Uttar Kashi as
District Informatinms Assistent received irom various
quarters were being‘investigated. Therefore, it is
wreng to say that extending the probation of the
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applicant uptc September 30, 1990 was decided on

the basig of the meeting of the immediate superior

of the applicant with the officer in the ogfice of

the Director General, N,I.C. in September, 1990

The work and performance of the applicant was ass=
essed on the basis of the performance report for the
initial period of one year furnished by his controlling
officer and it was found that performance of the
applicant was found not satisfactory, therefore, his
prokation was extended upto September 30, 1990, in
accordance with the terms of his appointment orders

It is alsc denied that the termination of the services
of the applicant from 30,9.90 vide order dated 26,9.,90
is illegal, void and inoperative., This orxder is not

a stigma, The order of termination is an order éimpli-
citor, It is also stated that prior approval of the
appointing authority in the case of the applicant wasd
cbtained on relevant file for terminating the services
of the applicant as probationer and only thereafter,
the order dated 26,9.90, terminating his services,

was issued, In this way, on the basis of the counter
affidavit f£iled by the respondents, it was requested

+that the 0,A, be dismissed with costs.

4, The rejoinder-affidavit was filed, in
which the facts stated in the O,A, were reiterateds
and stressed on the point that services of the appli-
cant was terminated illegaly, arbitrarily and without

any basis, which is 1iable to be quashed.

5. Learned lawyer for the applicant has
vehemently argued that the order of termination of

the applicant has been issued without cffering an
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opportunity of producing the defence by the appli@ant
and the impugned order of termination was issued by%
the auythority lower than the appointing authority.,
therefore, the impunged order is in violation of

Article 311 of the constitution of Trdia.

e on the other hand, 1earned lawyer £or

the respondents while objecting the above arguments
aybmitted that the applicant was on probation and

if the work and conduct of the applicant is not
satisfactory duringd the probation period, his ser-
vices can be terminated without %ny notice. The
impugned order of termination is order of termination
simplicitcore. It is also argued that peefore terminating
the services of the applicant, prior approval of the

Additiznal Secretary to the Govi. of India and

Director Gmeneral who is the appointing authoritye
was obtained which is on the file, The performance
of the applicant during the probation period was
also reviewed by & Review Committee and. on the
basis of therrecommendation of the Review Committee,

the impugned order of rermination was issued.

Te We gave thoughtful consideration tO
the rival contention of hoth the parties and perused

the whole recordl

8. I is not disputed that the applicant
was appointed by the Director‘General, N.I.8, vide
its order dated 08/9/88 and was placed on probation
for one year which may be extended at the discretion
of the competent authority. It is also not disputed

that period of probation of theapplicant was extended
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nave been pleased toO cbserve as followss-

upto 30,9,.,90 vide order dated 07/9/90. The work and
gonduct of the applicant was found unsatisfactory duggng
the period of probation 1s clear from the order of
extension dated 03/9/90 and the report of Review \

Committee prepared for £his purpose.

O 1n'Parshotam Lal Dhingra Ve. Union of India

Reported in A,I,R, 1958 S,.C. 36* which is recorded as

Magna Carta of the Indian Civil Service. Their Lordships

"aAn appointment to a permanent post in Governmert
service on probation means as in the case of a
person appointed by a private employer that the
servant so appointed is taken on trial. The
period of probation may in some cases be for a

fixed period €.Jes for six months or for on€ year
or it may be expressed simply as ‘on probation®
without any specification of any period, Such

an employment on probation under the ordinary

law of master and servant comes to an end if
during or at the end of the probation the servant
so appointed on trial is found unsuitabde and his

servicesis terminated by a notice,"

10, Ihe status of a probationer is again ceme

for consideration pefore the von'ble Supreme Court in

0il and Natural Gas Company Vs, Dr.MD,S, Iskander Ali

Reported in A.I.R. 1980 S,C. 1242 ', in which it was

held that a probationer had no right to the service,
Further at paragraph~7 of the judgement, their Lordships
have been pleased to chserve as followss-

" It is obvious that a tesmporary employee is
appointed on probation for a particular period

— only in order to test whether his conduct is

good and satisfactory so that he may be retained.
The remarks in the assessment roll merely indicate
the nature of the performance put in by the officer
for the limited purpose of determining whether oI
veseeDd.8/~




not his probation should be extended, These
remarks were not intended to cest any stigmas"

1l, In the case of Shamersingh Vs. State of

Euhj ab reported in A I.H,1974 5,C, 21927, it was held & N

by the Hon'ble Supreme Court that before the probationer

was confirmed, the authority concerned was under obli-
gation to consider whether the work of the probationer
was satisfactary or whether he was suitable for the

_005'1‘..

12, In High Court of Judicdture &t patna

ys ,pandey Madan Mohan prasad Sinha and Others_reported
in 1997 5,C,C,(I&a) 1703(11); 1997 10 S ,G.C. 400°%.
Their Lordships of the Hon'ble Supréme Court have

becn pleased to observe as follows ;-

#There is no obligstion to communicate the adverse
remarks to the petitioner before takéng decision
4o terminate his services on the basis of the
adverze material, But uncommunicated adverse
material can be taken inot consideration for
assessment of suitability of the probeationer

and forming decision to terminate his services

13, On the basis of the above legal position,
it is clear that a probationer has no right to the

post or service. To keep a pegson on probation m@&ans
that the employer should judge the performance and to

t ake decision about the suit abi lity of the petitioner,

; P LY & jf’f
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14, In th%2%%$9t the probationﬁof the applicant

1

was found unsatisfactory ., There wereé S0 many comp la-
ints against him, The report of Review Committee was
also showing thet performance of the applicant #as not
satisfaectory, therefore, the probation of the applicant
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was extended and on the basis of the Review Committee
report, ultimately, the scrvices of the applicant

were terminated by the impugned order,

15, In 'Shri Om Shanker Misra Vs, union of
India and Ors, S.L.J,1997(<) G. A.E.335(0,A.314/92

decided on 08,3,96', it was held that services during

the probation can beé terminated by order simplicitor
and a probstioner does not hold any ciwil post., It
is also held that Aticle 31l does not apply to a

probationer,

16, fs regard the other contention of the
learned lawyer for the applicent, article 311(1l)
of the Constitution of India, reads as under:-

"No person who is a member of Civil Service of
the Union of an all-India service or a civil
service of a State or holds & civil post under
the Union or a State shall be dismissed or
removed by an authority subordinate to that by
which he was appointed,"

17, In the instamt case, the necessary approval

of the Director General, N,I.C. and Additional Secretary

to the Govt, of India was obt ained on the file, which

is not disputed, In tHukamGhand Khundia VS Chandigarh

Administration and Qthers (199516 SCC534', the Hontble

Supreme court observed that since the petitioner was

holding a temporary Service and was on probation, an

order of termination simplicitor has been passed without

attracting any stigma against him, It is. also st gted
that since service records were found uns atisf actory,
termination order cannoct be held to be arbitrary and

capricious.
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18, 4 the services of the applicant were found
uns atisfactory which is evident from the order of extension

of probation dated 07.9.90 and on the basis of the report

%

of the Reviewing Committee, the order of terminating the
services of the applicant was issued, which cannot be
said to be arbitrary and capricious anc it 1is not a
stigma on the applicamt, The probgtioner does not hold
any civil post and the services of a probetioner during
his probation may be terminated by order é!’simplicitor.
The provision of Article 311 of Constitution of India
does not apply to a probationer, In view of the above
legal position and facts and circumstances of this cease,
we are not inclined to grant any relief to the applicant,

sought for,

19, Therefore, this 0,A, is dismissed with no

‘order as to costs.

Member ( J ) Member ( A )
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