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This application has heen filed under Section

13 af the Administrative Tribunals act, 1985. In this
application the ap licant prays for the follauing

reliofssa

(i) the punishment order, aj.ellate nrder and
revisian order may ba set aside,

(ii) the costs of the casSe may be granted to the
apelicant; and

(1ii) any other relief which the 4Yon'hle Zourt may
deem fit and uroper a&conrding to the circumstances

of tha case

2. The fects as stated in the ay . lication are th ,t
the apm.licant uas a..0inted in Grouy 'C1 Central
Services, in 1961 and was confirmed as a L.J.C. in

1968, During 1974 the ap.licat orgeniced a Trade

Umion and anitgat ed against the alleged mal-administratinn
aﬁg}:écgffiig{lgé. He claims to have developed ment al
ditease Neuro- pSychosis and his attendance is stated

to have become irreqular. He claims to have submitted
an agplication 3-3-1984 for ssttlement of disgut e

about service matters and thereafter fell ill on

24-3- 1984 claiming to have sent an apglication for

leave intimating that a medical certificate will bhe
praoduced at the timae of resuming duty after being

decl ared fit. The applicant claims to have resumed

duty on 27%-5-1984. The ag,licant also chaims to have met
the Commzﬁdant*ﬁes,,ondent no.6 on the same day and
exyressed his inability to continue service in the
preSence of Sri B,8, Chaturvedi, the then Secretary
orks Committee., The Commandant is alleged to have
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poarusad the documents on the next day ad a/r}d' passed
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orders for comgl etian of a de_artment al ennuiry

pending against the anplicant  and retirement af the
applicant from service thereafter an his volition, The
2pplicant was reaquired ta attend encuiry requl arly,

The a,.licant claims tg have attended de_artment al
encuiries regularly and attashed Certificate by the
Incuiry nfficer regarding his Naving attended the
encuiry from 9-1% 1984 tp 17— 11 1984, The auplicant atse
Stated that he was nnt allowed to mark his attendance
from 24-11-1984 onuards, in the attendance renister

50 the ground th .t he uas};goggntarity retired after
com_letinn of disci linary cases. de claims that oan
23-8-1935 the Personnel Ifficer, CAN Agra askad the
applizant ts give evidence and Co-nperate for settl ement
of his service garticul ars by 2 lettar dated 23-3-1935,
He has annexed s co.Ly of this letter as Annexure- 4-6,
whiCh is a letter from thz Personnel Afficer {Ziv)

For Commandant addressed tn the a..licant stating that
in the context of his a_ . licatinn Adated 16-3- 1985 his
disciglinary cases have been decidad By the disciglinary
authority by drs o.ing charge: and ask ad the ap, licant
Lo resume duty., Tha agplicant thereafter claims tn haye
resumed his duty and submitted his leaye application
alonquith necessary medical certi Ficate., 4Ye claims to
have submitted a representation dat ed 4- 13- 1985 and
thereafter ancther a..licztisn dated 12- 11-1985. The
Application dated 12-19-1985 is Grnexure- A~7 and mak es
a reouest that he may bz qrant ed leave due tn him till

his grievances are sattlled, H2 mentisns that as sqgn

8% Wz rsceives his dues, he shall agpoly for woluntery
retirement from Service, The agplicent claims that the
res sndents were not interested in settling his

dis _ute an they e - servad charge sheet dated
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15.10.1985 for absenting himself withour leave from
24,3.1984 to 5,9,1965. It is mentioneo in the Articie

of Charge thst the applicant oid nct assume duty althcugh
he was directed to d& st vige letisr dated 15.172.1554
and submit 2 lesve @pplication duly supported by
medigal certificate in cage he was sick. The applicent
af ter recelving the letter deted 10.72.1584 glg nut
submfr any leave applicetion. He is stateo to have
joined duty on 6.Y.198b. The appiicent claims that the
Cherge zgainst him were nol susteineble as he was
granted extra ordinary leave from 3.1U.71584 toc 14,10.84

as mentioned 1n Annexure A=9 to the application.

S The arguments of Sri M.K. Upadhyaya, counsel

for the applicant &and Sri S.C. Tripathi, counsel
for the respondents wyere heard. Sri M.K. Upachyaya, also

submitted & coupy of the arguments, yhich he clalms to

hove fileo in the office earijer,whh was ke ivdoaceend

4, Learned counsel for the dpplicant assailed

the charges on the basis of yhich the encuiry wes

made as wfdng. 1t is gtated in the application that
the applicent absented himself withcut prior applica-
tion or without getting leave sanctioned accoruing to
the charye but in paragraph 4(k; of the L.H, the
applicant claims thst -

" He had sent &an applicatiovn for leave
intimating that medicel certificate will

be produced at the time of resuming duty"
and states 1n paragraph 5(g) of the G.A., that:-

" Prior information or getting the leave
sanctioned wyas not possible as the applicant

was suddenity attacked by the uninvited
disease "
Both the claimg of the applicent have been denied by

.the respongents, The other ground c¢n vhich the charge is
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assailed 1is that the applicant ywas granted £E.C.L, on
Medical certificate from 3.10.1984 co 14,10.1984 ag

shcun in Annexure A-9 to the application, The

applicant has also given a copy of certificate of the
Inguiry Officer at Annexure A5 of having attended the
departmentsl enguiries from 5.11.1954 to 17.711,1984.,

The arplicant claims t. have remsincc present on a
number of other days un wyhich the encuiry was helg . The
responcents have nut denied that the applicent hao tecn

yranted L.L.L. wee.f, 3.70, 7984 to 14,106,194 or that he

~attengded enquiry from 9,71, 1984 to 17.17.7984, It is

stated in the counter affidsvit that the applicant
remained present before the Inquiry (fficer on three
Occasions but the C.A4. has not mentioned the days on

which the applicant remained present before the

Ingquiry Officer and hoy the rericd of his presence before
the Inquiry Cfficer wes treated by ths Gffice, The
applicant had reised issue of the charye shect being
defective on the ground that he hac b tended tha

enquiry from 9,11,1%84 to 17.1?.1984 in his memo of
appeal, The appellate authority has rightly not considered
these cuntentions of the spplicant because Lhe Proper
forum for presenting these facts wés the deparimental
enyuiry being condugted by the £ncuiry Ufficer. The
applicant did not ayail of the opportunity of presenting
these facte ang cucuments in the geperimentel en.uliry
inspite of grant of a number of Opportunities to

him. The Enguiry Ufficer yas shown the register of
attendance which showed the applicant as e&bsent ang

the applicant though present before the Enquiry Gffi-
cel did not challienge this evidence, He has raised these

matters subseyuently. Not ondy <the pleadings on this




point are inconsistent but also the charge against the
applicant of proceedinrg on leave yithout submitting
applicastion for leave or medical certificate was valid,
Provisions of Ryle 7, Rule 714 and Rule 19 of C.C.S5.(Leave)
Rule 1997 make it obligatcory to submit an application
for leave along with medicel certificate before

proceeding un leave,

5. The applicant has aiso mentioneg that he

was not given a copy of the enyuiry report when he wéas
askeg tou glve hnis defence statement after completion

of enguliry. This qpntention of the applicent 1is contsineg
in para 5(n) of the 0.A. The Sub rule un this issue

is Sub-Rule 15(7) which did not reyuire enguiry report

to be furnished to the delinguent official before
insertion of Sub-Rule 15(1=A) Rule 71=A was acded w.e.f.
3.5.1995 which reags as folloys:i=-

" The Disciplinary Authority shall forward or

| cause to be forwarded a copy of the report
of the enguiry, if any, held by the
Disciplinsry Authority or yhers the Discipli-
nary Authority 1s not the incuiring authority,
a copy of the report of the incuiring
authority to the Government Servant whao
shall be rewuired to submit, if he so oesires,
his written representstion ur submission to the
Disciplinary Authoricy yithin fiftezn gays
irrespective uf ynether the report is

favoureble or not to the Gevernment Servant,"

The contention of the applicent 1s based on the lauw
laid down in Union cf India Versus Mohammad Ramzan Khan
1991(1) S.C.C. page 588 in yhich 1t yas laid goyn that:-
" Non furnishing of the enquiry report
submitted by Enquiry Ufficer to Disciplinary

Authority to the delinquent employee woudd
violative of principles of paturai justice

rendering the final order invalig.".
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The Apex Court in Union of India Vs. Vijay Bahaaur Singh
sev S L PL Now 18287 of 1992 has laid down by their
judgment dated 25.1.93 that the applicstion of the

lsy laid down in Mohammad Ramzan Khan's case would be
prospective. in this case the order of punishment

was passed ON 27.5.87 and therefore the claim of the

applicant is not valid.

6. The second contention raised by the applicent
is that he was not given any opportunity of defence.
The epplicant hés mentioned that he was nct given any

notice before the Inquiry Officer proceeded with the

enguiry on exparté basis. He claims that his defence

assistant was also not informed about exparte enquiry.

The procedure for hol@ing exparte enguiry is given

in paragraph 6 of Government of India's instructions on
page 46 of Swamy's Compilation of C.C.5. and C.C.A. Rules
1997, This procedure requires service of a chargesheet.
The chargesheet in this case had already been served

on thedelinguent official for absentiny himself without
leave., The entire gamot of enyuiry has beenh yone ‘

.hrough. Reasons have becn recorded by the gEnquiry Gfficer

" in the @nyuiry proceedings in paragraph 22 of the ol

enquiry report. The Enquiry Officer has mentioned in
theproceedings all the previous dates which uere
23rd Jan. 1987, 27th Jan. 1987 and 2nd Feb, 1987 that the

date fixed was communicated to the dedinguent of ficial.

The main evidence ©f production of 5-37 was done
presence ©Of delinguent official himself . The hird grour
on yhich the procedure adopted in the enquiry‘has been
assailed by the applicant is that ;hé findingé of the
enquiry were recorded in the presence of the presenting

officer., The findings of the Enquiry Officer would

have been recorded in the presence of the presenting




of ficer as well as the applicant in case the applicant
w@ke present on the date the enwuiry officer recorded

the findings. The fingings can not be said to have

become vitiated wmerely because of the reascn that they
wele recorded in the presence of the presenting officer.
The applicant has nt shoyn what @ ejucice wwas causea

to him by the fact that £,0., has recorued the finging

in the presence of the presenting officer, therefore this

ground has no validity for declaring the enyuiry proceegings

s agalnst principles of natural justice and illegal.

7 The fourth contention is that the findings

are baseless and without any evidence, It is mentioned by
the applicant that the entire gamut of enyuiry proceedings
was not gone through before the findings uere recorded.

He has alleged that the fingings are based on
extranegous considerations and has menticrzz thet

although allegations yere mace in the articla of charges
that the applicant was #% sent registered A.D. letter
dated 13.72.1804 and yas directed to resume duty
forthuith but he did not cumply with the direcpions

after having received the letter, The applicant

contends that this letter was not produced duriny the
cenyuiry and th-refore, could noct have been taken as
proved, besides articles of cherges mentiuvn that the
applicant joined duty voluntarily on 6,9.7985 yhile he
actuzlly joined duty un the cgirection of the respondent
vide their letter datec 23.8.7985. These issues have
been raised by the spplicant in his memo of appeal but
the order of the appellate authority does not specifically
deal with these issues but unly states that the enquiry
was based on documentary evidence yhich was produced
before the Inguiry (fficer, The appellate authority has

mentioned in para 2(b; that all the documents menticned
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in article of charge N0, is in the memp of charge were

produced by the presenting officer befure the Inguiry

Of figer., This part of the appellate orders appears tv be a
genuine mistake because the documents are mentioned in‘
Annegxure=3% to the memo of charge. The &tnyuiry ufficer
has referreg to a letter dateo 0,12, 1964,inh his finding
as also D0 pt 11 No. 91 dated 15.6.1905. He has mentioned
that O0OC pt 17 No. 9% dated 18.6.1985 declareg the
applicant absent yithout leave. These gdocuments have
been mentioned in the list of documents in Annexure III

of the chargesheet., The apflicznt has not claimed that
copies of thesg documegnts have not been supplied to him,
Therefore the gopies of documents appesr to have been

a part of the record of the enquiry., Thus, the contenticn
that the findings were not yarranted by iLhe eviddence

available an record is not established by the applicsnt,

8. The last issue raised by the applicant is that

the punishment order passed Dy respungent Nou.4 1is a
non-speaking order, The punishment crgel is aiso assalled

on the ground that the reduction wyas Crgered in time

scale which was non-existent at the time of pacsing

of the punishment order. As far as the first contention

is concerned, the entuiry officer's finding has been
mentioned by the disciplinary autheority and the disciplinary

authurity's acceptance of the finding of the enguiry
pox B

of speaking ordery The second contention of the

/&/Bfficgr is also mentioned, This is adequate as requilements

‘applicant that the scale wyas non-existent is not

establighed because the order of punishment wvas passed
on 22.2.1957 and the ney pay scale in yhich reduction
yas made had becaome effective w.e.f, 1,7.1986, The
applicant has filed an curger fixing his pay which is

dated 7.9,1%89%., The order menticns that the pay of the
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spplicant yas fixed at w, 1400/~ per month on 1.71,7566

in the pay scale of w,950=-20=1150-E£H~25-1000 (ANnexure
H.A.-5; an¢ the pay became K,1425/= w.e.f. 1T.7.1907, It

as0 mentdons that the pay of the applicent yas reduced Dy
two stages L.e. to fs.1375/- per month y.e.f. 27.5.19457

for a period of tyo ysars as & punishment, Therefore

the contention of the applicant that he was ayalded
punishment in a non-existent scalc is not borne out

by facts,.

9. In effect, we find none of the contédntions
raised by the applicant @s sustainable . The application
is therefore, dismissed as lacking in merits,There

shall be no order as to cOsts,

3;C%ﬁ@}/'
Member (J.) Membe T (A.)

Nafees.



