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CENTRAL ADMINISTRATIVE TRIBUNAL

ALLAHABAD BENCH,ALL RHABAD

Original Application No: 489 of 1992

Shri Jamil Ahmad s o eeoe see Applicants.
Versus

Union of India & OLS ¢ ew e ®o @ ve e Respondents.

Hon'ble Mr. S.Das Gupta, Member=A
Hon'ble Mr, T.L.Verma, Member=3J

(By Hon'ble Mr. T,.,L.Verma, J.M.)

The applicant, Shri Jamil Ahmad has filed
this applicetion uncder Section 19 of the Administrative
Tribunal Act for quashing the order dated 14,.,8.1987
passed in departmental proceeding whereby punishment

was® awarded to him, order dated 4,3.1991 confirming
the order of penalty passed by the competent authority“
and order dated 2.12,1991 confirming the order passed
by the appellate authority'(Annexure-3), for direction,
declaring the entire period of suspension as spent
on dufy and directing the respondents to promote the

applicant and allow increments due to him.

2% The case of thé applicant shortly stated

is that he was Driver Grade=A in N,E,Railuay and was
posted at Bareilly city. A chargesheet involving major
punishment was served on him on 6.10.1981;aqdkpas

also placed under suspension w.e.f. 14,10.,1981. The
allegations against him was that he discbeyed the

orders of superior authority to report to duty after the
expiry of his rest period to take{back 54 Dn, from
Mailani, As a result, the departure of 54 Dn. was
delayed by 2% hours. The order of suspension was
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revoked on 23,10.81., He was again plaged under

suspension vide order dated 17.3.1983 (Annexure,A-5),

After the conclusicn of the departmental
inquiry, the applicant was removed from service by
order dated 16.4.,1983 (Annexure,A=6)., Un appeal,
the penalty of removal from service was set aside
and the inquiry was remitted to the disciplinary
authority to get proper DAR ingquiry conducted after
affording reasonable facilities to the applicant to
defend himself. He was, however, ocrdered toc be
pla@ed under suspension on and from the date of
original order of dismissal in terms of sub Rule

3 of Rule 5 of the Discipline and Appeal Rules, 1968,

The order of suspension however, was revoked

by order dated 18.3.1986 (Annexure-B). Thereafter

he was sent for medical examination whereupony he

was found medically unfit for the job of Driver.
Accordingly, he was called to appear before a committee
for an alternative appointhent. He was offered the
post of Caretaker which, according to him, was much
below the rank of Driver. He, therefore, made a
request to the authorities to allow him to retire

and appoint h}s son in his pla@e ﬁn a suitable post
commensurateﬁ;% his qualification. Before the

authorities cpould pass suitable order on his request,

he retired weeef. 30.601986,

The Senior Divisional Mechanical tngineer
N.E.Railway, Izzat Nagar vide order No. Ya/275/3/1

Sawari/281 dated 14.8.87 passed order in the
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departmental proceeding whereby a sum of R, 100/-
was ordered to be recovered from DCRG of the applicant
by way of punishment and period of his suspension

was to be treated as suspension,

3. The main question for consideration is whether
the order passed by the punishing Authority for
deduction of R, 100/- from the DCR gratuity of the
applicant and for ﬁreating the period of suspension

as suspension is legal and valid. The learned

counsel for the applicant has stated that the order
iséagainst the prdvisions of Rule 2044=-R II circulated
by Railuay Board's letter No. E(G&A) B6-R.G.6/18
(Annexure=10), By Annexure, A-10 copy of the
Department of Personnel and Trainings O0.M. No.
11012/15/85 East (R) 3.2.45 has been circulated.
According to the circulr, period of suspension

is to be treated as duty if enly a minor penalty

is imposed after conclusion of the disciplinary

proceedings .

4, The learned counsel for the applicant states
that since the punishment of token deduction of
fs= 100/= from his gratuity has been passed, the
order treating the period of suspension as period
of suspension is against the instructions issued
by the Railway Board referred to above, UWe are
unable to accept the contentiagof the learned
cocosel. The order passed by the punishing
Authority, Annexure, A-1 at page 18-21 clearly
indicates that the misconduct of the delinquent,as
ordinarily precduced should haveg resulted in his

removal from servdce but for his retirement from
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service before the date of passing order awarding
the impugned punishment, It would thus appear

Ehat the penalty of deduction R 100/- was passed .
not because it was a case calling for minor penalty
but because the applicant had retired from service
at the time of passing order. In that view of the
matter and having regard to the seriousness of the
charge proved, this does not appear to be a case
covered by the instructions of the Reilway Board

relied upon by the learned counsel for the applicant.

8¢ It was next argued that the punishing
Authority was not competent to order deduction

to be made from the amount of gratuity by way of
punishment., It is not in dispute thest the depart-
mental proceeding had been initiated while the
applicant was in service, There was, thereforse,
nothing wrong in the departmental precceeding continuing
even after the superannuation. There is absoclutely

no material except vague and general allegation in

para 4,20 of the petition that the D.R.M. passed the
non-speaking corder without giving him an opportunity

of being heard., The D.R,M, is the appellate Authority.
There is nothing to show that the applicant was not =
given opportunity toc defend himself by the inguiry
officer, at}?iquiry stage,We are, therefore, unable

to accept the contention of the learned counsel that
the departmental proceeding is vitiated for not giving

sufficient opportunity to the applicant to defend

himself.
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6y The Supreme Court in the decision reported
in 1993 Supreme Court (L & S) page 119 Jarnail Singh
Versus Secretary, Ministry of Home Affairs and Ors,
has held that the payment of pension or gratuity

or both may be withheld by way of punishment provided
there is finding either in the departmental inquiry

or in judicial proceeding that the person had
committed grave miscenduct in discharge of his cofficial
duty. As has already been stated zbove, the applicant
had discbeyed the orders of his superior Authority
resulting in delayed deperture of 54 Dn. by 2% hours.
This charge has been found to have been proved by the
inquiry of ficer., The finding of the Punishing
Authority is that the applicant had committed grave
misconduct. That being so and having regard to the
principle of law laid doun by’the Supreme Court
referred to above, we are inclined tec hold that the
punishing Authority vas within his jurisdiction in
passing the impugned order directing deduction of

R. 100/~ from the gratuity of the applicant by way

of punishment.

7% The lesnsd counsel for the spplicant
states that placing the applicant under suspensien
in terms of sub Ruls 3 of Rule 5 of the Deparimental
Appeal Rule 1%68 was illegal becauss Uhe order of
suspens ion passed at the time of serving chargesheet
67 15141981 had been revoked by erder dated 23.10.1381
3ub Rule 3 of Rule 5 of the Qiscipline and Appeal

g !
Rules 1966 reads as follousg

Cont to bBsen
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“uhere a2 penalty of dismissal, removal or
compulsory retirement from service imposed upon

2 railyay servant under suspension, is sgt aside
in gppeal or on reviey under thede rules and the
case i3 pemitted for further inguiry or action

or with any other directions the order of his
suspension shall be deemed te have cont inued in
force on and from the date of the original order
of dismissgal, removal or compulsory retirement and

shall remzin in force until further orders,®

From the Rule quoted zbove it is apparent that
where penally of dismissal or compulsory retirement
from service imposed is set aside and the case is
remitted for further inguiry, the order ef suspersion
shall be deemed to continue in Ferce an and from the date

of original order of dismissal, The lsarnsd counsel

states that Lhe order of suspension passed in this case

had besn revoked by orderdated 23.10.1981« He was thus
not under suspension in this case on the datey the
order removing him from service was passed and a9
such sub rule 3 of rule 5 referred to above was not
applicable in his cases Annexure A-S filed by tte
Nad

applicant shoys that the applitaﬂt:ﬂ‘iﬂput under
suspaension on 17.3,1983 in connection with one failure
of engin cases. The applicant ués under suspems ion in
that casa on the date order for his remeval fram
saervice wad passed in the departmental inquiry. He was,
thus, under suspension notyith-standing the fact that
susgension pertained to some olher case. That beiny so,
previsions of sub Rule 3 of ruls 5 rsferred Lo above
in our opinion would be applicable to the cass of the

applicant.



6. Coming to thes guestion of regqularisation
@f the period of suspension the learned counsel for
the applicant submits that his case is ftobe

governad by rule 2044 R=I1 FR3R quoted helous

2044 (FR54) Pay aftegr re-~imstatement .=

(1) uben 2 railuay servant yho has besn

dismiss sd, removed, compulsogrily retired or
suspended uho 18 re-instatement shall

consider and make Specific order-

(2) regerding pay and allowance to be paid to-
the railyay servant for the per iod of his
absence from duty; and

(b) uhether or onot the 3aid period ehall bse
treated a3 per ied spent on duty.

(2)uhere the autherity mentioned in sub=-rule{i)
is of the cpinian that the railuzy se rvant

has been fully exonerated or, in Lhe case of
suspens lon that it yas wholly unjustified, the
railuay servant shall be given éﬁﬁfull pay and
allowances to which ha would havas been entitiled
had he not been dismi ssed , removed,
campulsorily retired or suspended, a3 the czsSe
may be

(3) xxx % XX XX X XXX
X XK XXX XXX XXX

(4)In a case falling under clause (2) the
pericd of apbsence from duty shall be treated -

as a peried spent on duty for all purpose."

A bare reading of the Ruls quoted above makes it clear
that the competent Authority has to pass specific

r with re
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:rd to the pay and allowuznces of a

0

put

ailway servant who had been dismissed/removed/
compulsorily retired or suspended for the period of
his absence on duty and alsc whether or not, the
said period shall be treated as péried spent on

duty on his reinstatement. In case, the Authority
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is of the opinion that the Réiluay servant has been
fully exonerated or, in the case of suspension thzat
it was wholly unjustified the period of suspension
is to be treated as e riod spent on duty for sgll

pUTDOSEeSs .

g, . Neither suspension order deted 16.10,.,1981
nor order dated 23.10,1981 uhereby suspension order
was revoked is before us. Ue @are therefore not in

a position to know as to huw the period of absence

N

\

from 16.10.1881 to 23.10.1981 was ordered te be

C

treated,

The appellate Authority, while setting
aside the order of removsl of the zpplicant from
service h:s passed specific order that the applicant
may be placed under suspension after the revocation
of his removal order in terms of sub-=Rule 3 of Rule &
of the Discipline & Appeal Rules, 1968, The above

order of suspension was revoked by order dated

-

8.3.1986 in terms of sub-Rule 5 (c) of Rule 6 of the
Rules. The competent Authority has passed specific
order that the period of suspension of the applicant
will be treated as on suspension. The implication

cf the 2bove order is that the applicat will be,
entitled to such‘pay allowances for the period of

suspension ¥rx as is allowed to a suspended employ=e.

Caontd..as 3/
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As the inquiry was to continue even after the

i ¥
revocation of the suspension order, the case of
the applicant will nct be ccvered by clause 2 of

fundamental Rulex 2044 (FR-54).quoted above,

10, | The applicant has neither been excnerated

cf the charges nor it hasbeen fgound that the suspension
was wholly unjustified. The inquiry officer has

rather found that the charges framed zgainst the
applicant have been proved and that bhe applicant

was guilty of gross misconduct which ih the normal
course would have resulted in his dismissal from
service, The extreme penzlty cf'dismissal howvever,

was not passed because the applicant had retired

by the time the final order in the proceeding ves

passed. For this reason also, the applicant will not

be entitled to the benefit of Clause (2) of (F.R.-5Y)
referred toc above. :
Gl On a careful. consideration of the facts

and the circumstances of the case, we are of tha
view that the impugned orders are consistent with
the Rules and that the same do not suffer from any
legal infirmity as may warrant interference by this

Tribunal.

2N In view of the foregoing conclusion,

we find no merit in the argument of the learned
counsel for the applicant that the applicant uas
entitled to the benefits of promotions as may have

become due to him during the period of his 'suspension
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guential benefits

be given the benefit cof the

and 2also that he

2]

grade of Driver

=

'A' Special ‘w.e.f., 2nd February, 1984.
In the result, this application is
dismissed.

2{ 7 l/m,q

Member-3

Allahabad Dated: 257 R-9%
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Membe r<4A
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