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F.SJMehrotra, aced acout 56 years S5/0
Late Kedar MNath Fehrotra, -/C
8%-8, Railuey Colony, FMirzapur.

eese soas FApplicant,
Dy Advocate Shri AK.Zinha
Versus

7. City Magistrate & the Prescribed hAuthority
Payment of L ages Act, Kenpur City.

2. Union of India through the Divisional ferscnnel
Cfficer, U7fice of the D.O,M. Northern Railuay,
Allahebad,

3. Sr. tnoinser (Civil}, Northern Railuay, .
Loee Colony, Kamur,

tass  sese feSpondents,

Sy hdvcocate Shri

3.0a¢ Guptea, llember-A
T.L.Verma , Flember=J
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Hon'ble Pfir. T.L.V:rma, lFember=J

The subject matter cf challence in this
OJA. is the orcer cated 23.6.1983 {Apnexure A-12fpassed
by the Payment of YWages Authority in F.W.A. case Mo,
32/30/683 whereby the claim of the applicant for Fayment
of ‘aoes amcunting to f:. 3,812.88 P alleced to have
been unauthorisedly deducted by the respondents together

with 7C times compensation has be. n rejected.



2. The case of the applicant im short is that,
while he was working on the post of Permanent Uorks
Mistry under P.,L.I.,- Il MNorthern Failuay Kanopur, he
applied for leave frem Decermber, 1982 to May, 1923,
The 1:ave was sancticned by respondent No, 2. It

is stated that the acplicent had net taken any lesve
on average pay eversince his appointment in 15960,
Leave on sve: . e pay, therefore, was dus toc hir andg

as such he vas sntitled tec full average pe2y for ths
caid period amounting to . 5,704,220 F, & &, 95G,70 F.
pur meonth. The respondents, it is slleged, houever
heve paid only ke 1, 892,12 P, only and have unauthorie
sedly deducted sum cof K, 3, 812,08 P, The appliant,
therefourz, fikd a case before the Payment of Lages
Authtictity under Fayment of Lages #Act for payment of
wages deducted with 10 times compensation which uas
numtered as P.Wl.A. case No. 32/13/83. The Fayment
Wrees  Authority, it is stated, has 1llecgally rejected
the cleim cf the anplicant, Hence, this application
for a direction to the respondents to make payment

of the amount claimsd by the applicant in his
arplication under Section 1% of the Faymunt of wacges
Act (Annexurs A=1) with all consequential benefits and
20 per cent intereet th:reon from the date cf the

judgement cdated 31,1C0.19¢51,

3. The respondents have contested the claim

nf the zpplicant., 1t has been averrsd in the written
statement filed on behalg of the respondents that tiwe
applimnt was unsuthorisedly ebsent and on his applicate

ion, the pericd of absence was reqularised and a



sum of fs. 1,812,112 P only ueg found tc be due

as wages for the sald pesriod and that the same has
buen sald, Nething, therefore, it is steted, is
cue from the fespondents to the applicant and that

the application is without any merit.

4., Le hive heard the rival contentions and peru=-

v#ed the record,.

The dispute hefore the competent suthority
was whether the psricd of absence from Cecember, 1982 to
May, 1953 was autherised or wunsuthorised. The duris-
ciction of ﬁhc Fayment of wanes Authority under Zection
15 of Fayment of Laces Act is only te cdeterming chether
trhe zcorueo ua,es sde XB hNeve bLeen [ aid cr noct.  Such
authority, houwever, 1ls not competent to decice uwhether
the weoges are due or not when the poerscn clalming the
wases is sa2id to be absent From duty and the guestion
as tc whether the pericd of asbsence is covered by leave
gr not is in dispute, In the present case, admittedly
a dispute with regerd to regularisation =f the period

froem Oecembzr 18992 to May 1993 is aemibteddy in

o

ispute. The prescribed authcrity, thersefore, had

rightly dismissed the claim titicn by the impugned
y Q

ordor deted 31.10,19C1,

D In vicw of the feoregoing conclusion, the
next guestion that erisec for considerstion is uvhether
the aprplicant can now acitate the same matter by filing
this application. Admittedly, the poriod for which

the claim was mede cefore .he coumpetent authority is



cetwesn December, 1562 to May, 1983, The applicant
should have agitated the guesticn uhether xks& his
a2tsence during the =f.resaid pericc was covered by

. zave sanctiuned "o 7 rc oz competent forum within the
p.riod of limiteticn from the ceate en which mass cause
of action hed accrued., This applic . tion has been

filed in 1982 after the cleim of the applicant was
rejected by the cumpetent authority under the Fayment
of _rzez fot. This case has slthouoh been filed within
cne vezr frem the date, the impucned order ua |
but much after the expiry of the period of limitatiow
That peinc sc, tho gusstion is whethir the delay in
Filing this applic tion should be transted as having been
~xpleimed by the fact that the zrerliceaticn of the
applicant remaiH;> rending before the competent authority
under the Fayment of lVages %ct uc to Z04h Sepgembor, 1991
In the circumstances of the caese, we are inclined to
accept that the delay in filino this case in the

fribunal stands explained by the afcresaid fect.

6. In view of the four going conclusizn, we rnou
procoeed to examineg whotheo the zpplicant is entitled

tc full pay for th- period from Uecembsr, 1982 to

N document has buen filed by the aprlicant
to ghow thet loave on full avereoe pay héb been
cancticped to him by rescondent Mo, 2 for the period
from December, 1232 to May, 1083, A Misc. Application
Np, 1128 of 1002 yas filed in T,A, Mo, 398 of 1902 for a3

the respondents to produce
direction togfattern e register of 1222 and 1587 of the

of fice of
Lo I II/Kanpur) . memerandum znd ifcwsdpy Findinps of



“along with
Inquiry ufficer /[ corder of SEN Kanpur, Urigiral service
and

1

record  freom DRF/ (ffice alopn wi=h dedling clerk fle sve

arnlication for perusal of the Tribumal, @ . This
Tribunal, by crdir dated 15.71.1992 directed the rESPOn=
cents tc kesp the deocuments menticned ahove re gdy for
tre rorusal of the Tribunal., The :aid direction wes
reiterstecd in craoer cated 11.5.1904, These docume nts
hocuever, heve not heen uroduced. From dnpexure A=6, ik
éppecrs thot similor preyer uas made before the compebént
also,
authmrit;.é The recpancents, in their reply (Annexure A=
irfermed the authority that the lesve recordg of
arplicent orivy to 1874 wass nut treceacie. ULopy of his
ister eno arglication
daved 27,7 001883 fileg by the applicent, houeuér, WETC
lmed befors the Payment of Lages Authority, It hes
alsc begen stated Inm Annexure A=7 thet no zttendance
register in respect of Feormanent wey Mis .ries is
mainteined. The fact remains thet no record &g gxcept
the theoto copy of the lesve acoount and neyment register
arnexed with Ammexure A-Z, is avsilable four de‘ermining

+

te the aprplicant

shether any ls zve had bL.oen sanciicned

9]

F?f the period of his shsonece from ceczmber, 1982
tc May, 1333. The lesve acccount yertzins to the reriod
from 26tk Farch, 1974 to 19.5,1583, The entries con

woe 271 indicate that the applicant was =2hsent without
teave from $,5.1976 to 17.4.1577. It youle furth. o
arpeer that he was alloued leave without pay from
15.4.1966 to 15.,4.1977 in terms of D.Feio/nCC Ro.

784t /Enginsering/PuI=-I11/PT (U) dated 17.7.1578
(15.4.,1976 to B.5.1876) and 15.9,1577 to 29.11.1977.

The atove period of leave withoui pay, however, was
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treated as L.AWP. due on completion of .eave account.
also
25 2. Ts that the & plicent was/sanciticned lezve
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vichout pay for some poricd i 1960 aiso., From the
copy of the Fay Registor at page 23 deteils of the . zriod
of ahsence of the appliont with the kine of leave alloywed
We have noticed
cen be noticed., /  getails of the waces paid during
the periocd inm guesticr in the said chart, . It appears
that Lthe payments were made marth-wise, The arplient
seems to have received the same. The learned counsel
for the applient submitted that iailure on the part of
the respondents to produce the recoerds called for s houlc
lead tc an adverse inferrence against the respondents.
The consistent ccse of the responcents before the Fayment
cf Wates Authority anc before us has been that the
service book cf the spplicant has been lest and leave
account priovr to 1574 aisc was not availaule. Le would
from the
have drawn an scverse inferrence / fallure cf the
responcents to produce the record had the capy of the
leave zccount even cistan=tly sugoested that leave yas
due tc the applicent., It rathsr shous that the pericd
diring which the applic ant yasabsent on many accasicns
wis treated as L.W.F.. Howevor, the same was subseguently
regul rrised as leasve on asverage cay. Ffven in 1580
and 1987, he cccasicnaly absented from cuty for
considersble length of time and hie abs-nce was treated

have
es Lub, In the circumstances as/emeorged from the entries

T epe pgerye of the lvave accourt, it is gifficult to
¢raw @n inferr nmece that liwve on average pay was
agmissible to the applicant. That apart, on the basis

cf slendor material before us, it is not possible fFor us

to draw & conclusicn that lecve onm full aver e a
g Lay

was cdue to the applicant and that the perioc of his
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absence from Oecember, 1962 to fMay, 1983 is covered

by sueh leave,

7 In view of the discussions made asbove and
having regerd to the fact thet it is for the cormpetent
authority, under whom the applicant wes workino, tao
determine wvheth. T the preicd of absence of the applicant
is coverad by the lesave dus, ue are not inclimed to issue
dircctions as prayed for by the applicant and dismiss
this application, Ye wruld houever, like tao bbserve

ﬁhat as leave account and service bock of the applic ant
pfixee pricr to 1974 is missing, it is expected that the
respondents wlll reconstruct the lezve account and
service baok of the applicant and re-examine the guec=tion
whether leave claimed by the applivant wyas due or not,
and pess fresh order tc reqularise the period of absence
fFrom Uecember, 1932 to fay, 1983 if it is found that

leave on averiage pay was due to the epplic: nt and pass

[N

crder 1n that reg. rd,

C

There will % no crcer as te costa,
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