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Original Application No. 304/92

1. Akhil Bh

its Secretary

5/0 Sri H.P
Coloney, 1z

20 R.S. BiS
Saran Vi

rtiva Seshit Karmchari Sangh through

sri M.K. Chaturvedi, A/a 35 years,
Chaturvedi, R/e 81/8 Mew Model Railway
at Nagar, Bareillye.

i, DeS.K. 11, &/a 56 vears, S/o Sri Ham
hnoi, B/o C=459, Rajendra Nagar, Bareilly.

APPLI CANTS.

By Advocate|Sri T.S. Pandey.

le Union of
Ne Es Ba,i

2. Division
Izzat Na

3. Chief P

4, Cheif Wo
Bareilly

5. Division
Izzat Na

6. AsS. Bana
Izzat Nag

By Advocate

Vse

India through the General Manager,
way, Gorakhpur.

1 Railway Manager, N.E. Railway,
ar, Djvision, Bareilly.

sonnel Officer, NekE.Hailway, Gorakhpur.
ks Manager, N.E. BRailway, Izzat Nagar,

Controllers of Stores, Ne.E. Railway,
ar, Bareillye.

DeSeKe Ist qo D.CeCeSey NoEo Railway
’ar, g:.lrei].ly'. ! ’

EESPOND ENTSe.

Sri VeKe. Goel Q/

esqsrenad
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C riginarl Application No. 527 of 19%

le A«K. Srivastave §o Late Rameshwar Prasad Lal,
R/o Quarter No. 544 A Gaya Zolony, Mughalsarai,

Distriet Varanasi.

2+ JeN. Prasad §o Sri Jagdish Prasad, K/o Quarter
No. 1033 AB, Gay®' Golony, Mughalsarai, Varanasi

Je JeKe Si
Colony,

4., B.K. Sing
B, New

» S00 Lte R.P. Singh K/o New Shastri
arter No.l186 AB, Mughalsarai, Varanasi.

» 5o Late B.P. Singh, R/o Quarter No.751
tral Colony, Mughalsarai, Distt. Varanasi.

APPLICANTS,

By Advocate T. S+ Pandey

Vse

1. Ynion of India through General Manager. .Ea tern
Rallway, Calcutta g 95 Ster

2. Divisional Railway Manager, Eastern kailway,
Mughal sardj, Varanasi.

3. genior Div. Personal Officer, Eastern Railway,
ughal sarai, Varanasi.

4. S.D. Prasad, Passenger{Guard) , Mughalsarai,
Varanasi.

S+ Vikram RampPassenger Guard, Mughalsarai, Varanasie.

6es E+. Hembr Passenger Guard, Eastern Railway,
Mughalsaral, Varanasi.

RESPONU ENTS.

By Advocate i AeKe Gaur &
i S.Ke Misrae

Original Application No. 696/94

oo ATY
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All Indian Non 8.C./S.T. Association Kota
Divisiona, Western Railwaytthrough its
Secretary (Divisional) Sri Raj Kumar Thakur,
Afa 28 years, S/o Sri BRam Prasad, B/o House
No.21, Tadwada, Kotae

2.9 Ashok Sharma, Afa 37 years, $o Sri J.P. Sharms,

R/o T 227/C, Railway Hospital Compaund, Eedgah,
Agraf Senior Goods Clerkje

APPLICANTS.

Advocate Sri T.S. Pandey

le

2

3.

4.

By

Vs.

Union ¢f India through Secretary, Ministry of
Railways, Parliament Street, New Delhi.

General Manager, Western Railway, Church Gate,
Bombay+20 .

Divisional Ral lway Manager, Western Railway, Kota

Senior| Divisional Personnel Officer, Western
Railway, /o D.R.M. Office, Kota,

RESPONDENTS.

Advocate Sri G.P. Agrawal.

1.

2.

By

&

Original Application No. 962 of 1994

R.K. Singh, A/a 56 years, o Late Sheodeni

singh, R/o Kali Mohal, Chaturbhujpur, Moghal Sarai,
Varanasi, Guard Passenger, Eastern Bailway,

Msghal Sarai, Varanasi.

D.N. $ingh Yadava, Afa 41 years, $o Sri Deoraj

singh|Yadava, R/o Village and Post Ueoria, Distt.
Ghajipur, Guard Passenger, Eastern Railway,

mabhal Sarai, Varanasi.
APPLICANTS.

Advocate Sri T.S. Pandey.

le

Vse

Union of India through Secretary Railway g
L oooo'ooo.mo4/‘-




4

L 1)
L L)

Parliament Street, Ministry of Rallway, New Delhi.
2., General Manager, E.stern Kcilway, Fairly Place,
Calcutta.

3. Divisional KRailway Manager, Eastern Railway,
Moghal Sarai, Varanasi.

4, Senior Divisional Personnel Officer, BRstern
Railway, Moghal Sarai, Varanasi.

%, Sri Ramjan Kumar, Guard Passenger, Eastern Rallway,
Moghal | Sarai, Varanasi.

K ESPONU ENTS.

By Adwocates Sri S.K. Uey,
Sri S.Ke Misra,

Civil Contempt Application No. 95 of 19%4

IN

Original Application No. 304 of 1992

» Akhil Bhartiya Shoshit Karmchari Sangh through
its Secretary, Sri M.K. Chaturvedi.

APPLI CANI

By Advecate Sri T.S. Pandey.

VsSe

l. V.K.Gdrg, Divisional Railway Manhager, NoI then-
Eastern Railway, Izzat Nagar, Livisionp Bareilly.

2. Anjani Kumar, Distt. Controller of Stores, North-
Eastern Railway, Izzat Nagar, Division, Bareilly.

OPP..PARIIES /. RESPONDENTS.

BY Advocate Sri V.K. Goel

&

Civil| Contempt Application No. 138 of 19%4
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Original {Application No. 962 of 19%4

1. KRakK. Singh, A/a 56 years, S/o Late Shivdani Singh,
R/o Kali Mohal, Chaturbhujpur, Moghal Sarai,
Varanasi.

2., D.N. Stngh Yadava, A/a 41 years, $o Sri Leora
Singh Yadav, resident and village and post Deoria
District Ghajipur, Guard Passenger, Eastern Kailway,
Moghal [Sarai, Varanasi.

APPLICANTS.

By Advocate Sri T.S. Pandeye

VSQ

1. J.Ke. Kghali, Divisional Railway Manager, Eastern
Railway, Moghal Sarai, Varanasi.

5, Sunil $harma, Sr. Divisional Per sonnel Officer,
Easterh Rallway, Moghal Sarai, Varanasie.

3. AeS. Upadhya, Senior Divisional @perating Manager,
Eastern Railway, Moghal Sarai, Varanasi.

0-PP., PARTIES /RESPONLENTS.

By Advocate Sri AeKe Gaure -

By Hon'ble Dr. R.K. Saxena, Member ( J )

and Sched
determina
the commoh question of law involved in all the
cases, théy were taken up.together for decision.

The civil contempt application no.9 of 1994

arising oyt of O.A. of 1992 and civil
coeeoPye6f-



contempt ap
of O.A. 962

with the OsAesSe

referred to

[ 1

plication no. 138 of 1994 arising out
of 19%4, care also taken up jointly

Thus, all these O.A.s and C.C.A.s

above are biaing disposed of by one

comnmon ;judgment.

2.

facts of the cases in seriatum and thus,

being narra

1.0+As 304/

It would be proper to deal with the
they are

ted case-vd se.

92 Akhil Bhartiya Soshit Karmchari Saggh

and_ anoth

er Vs. Union of India and Otherse.

3.

applicants

Sangh throu
and Sri Re §
promotion a

seeking dir

commanding

)e BisnOi, DOS.K.’

This O.A. has been filed by two .
namely Akhil Bhartiya Soshit Karmchari
gh its Secretary-Sri MJKs Chaturvedi
challenging the

f A.Se. Bana, respondent no.6 and

ection in the nature of mandamus

the respondents no.2 to 5 to promote

the applic

nt no.2 to the post of Li.SeKe=l. The

L .
other relief claimpwas that the respondents no.2

&

to 5 be directed not to operate the rogster for

filling up|the vacancgsof S.C./S.T. employees if

the requir

parcen'tage’is already achieved. It

was also claimed that the respondents be directed

not to give accerlerated seniority to S:Ge/S.T.

Onooopgo‘-’/-

}



employees

seniority

letters dat
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in any grade , cadre or scale and the

The

bhe directed to be restructured.

ed 26/2/91 and 12/3/91, annesures
arre. Jowie¥ %

6 and 7 resppectively,h_to be quashed.

4.

The facts of the case in brief

are that the applicant nol is the registered

association of the railway employees of all

categories

and
Headquart
Sri M.K.

of the as
affer the
the said
the perso
dated 26.
the respo
of the se
no.2 had
result.

on behalf
but that

De

non-Se

and grades belonging to non-S.C.

T. employees; and the registered

of the association is at ?mer.
aturvedi, is the elected Secretary
ciation. The said association looks
interest of the railway employee of
ategories. The applicant no.2 is
aggrieved of the order of promotion
.91 annexure-=6, which was issued by
dents no.2 0 5 to ir!contravention
tled principles of law. The applicant
ubmitted representation but, with no

e applicant no.l had made representation

of all the maulkers of the association

o yielded no result.

It is averred that the respondents

no.2 to 5 are trylng to make their own €onstitution

M

veeeePgeB/=
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so far as the reservation policy was concerned.

The judgments which were pronounced by various

High Courts and the Administrative Iribunals, have

been deliberately avoided to be implemented.

6. e case related to applicant no.2,

has been des¢ribed in para 4(XIX) of the Q.A.

It is transpired that the applicant no.2 joined

as Junior Clerk on 04.12,19%6 and was promoted

as Senior Clerk on 0l.4.1966. He was made D«SeK.

I1I on 16.10 7B and B«S.K. II on 24.3.89. The

respondent ng.6-A.S. Rana-was initially appointed

in the department as Junior-Clerk on 30/10/83 and

was promoted|as Senior Clerk on 16/8/84. He was

¢
further prom ted as D.S.K. I1Irg on 26011086 and

L

DeSeKellmd on 08.10.1987. The promotions which 6

T

respondent no.6, were made m

of applicant no.2 and superseding

wele given
the seniorit

him in the guise of reservation. It is pleaded

that Sri A.$. Rana, respondent no.6 has been

illegaly promoted as L.S.K.-I on 26/2/91. The
“

applicants, therefore, challenge the out of ) v

promotion given to the S.C./S.T. employees and

then to determine the accerlerated seniority.

By this act of the respondents no.l to 5, anamoly

has been created and the candidates belonging

’OOc'coo.pg.g/-




t0 general categbry have been put to disadvan-

tageous pogition and great injustice has been

4
done.h':‘:’ th

» Hence, this O.A. with the

reliefs mentioned abhovee.

Te The respondents noi2 to 5 contested
the case by filing a counter-reply of Sri Padam
Singh, District Controller of Stores, Izzatnagar.
I{t has bée Pleaded that the respondents had
promoted the eligible employees in acoordance
with the rules amd regulations framed by the
Bailway Board, It is denied if the directions
given by the different Benches of the Tribunal,

have been tlouted.

8., The respondents have pleaded that

the regist

A
AJ—mer and thus, the O.A. filed at Allahabad,

ed office of applicant no. is at

was not maintainables. It is also pleaded that
the promotion dated 26.2.91 and the seniority
list dated 01.4.90 are under challenge while
the O.A. was filed beyond the period of limite
ation. The respondents have come with the
contention tha#t the application which is |
filed by a  Sangh, is not maintainable for the

simple reason that the applicant no.l had failed

ooooopgtlo/-

to disclose the clag,vgrade, catagory of the




B

employeess {n whose behalf the epplication

was filed. [In filing this application, Eule 4(5)(b)

of Central Administrative Tribunal {Procedure) Bules,

1987 have baen violated and, therefore, the O.A.

was liable to be di smi ssed.

9. The respondents pointed out that the
0.A. 759/87 Laxmin Narain Vs. Unien of India and
Others and O.A. No.292/88 Neela Kanta Keddy and
Others Vs. General Manager(Southern Central Railway)
and 14 others,were insti tuted before the Hyderabad
Bench and the matter was referred to Full Benche.
The poifts which were referred for consideration
of Full Bench were, whether the application ot{or
40 point .ister system with carry-forward Rule

on promotiagnal posts resultstin giving excess

reservatior a}ﬁ should rank junior to those employees
of general categories who were senior and were
subsequently promoted. The third point was

whether the employee who secured accelerated
promotion on account of reservation, was entitled

to count

s seniority fpom the date of his promotion.

The same (uestionsarose in the case 'Durga Char an

Haldhar athd others vs. Union of India and Otherg

""pg‘ll/b

.
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before the leutta Bench and the decision was

rendered on 1.2.94 and it differed from the

view taken by the Hyderabad Bench.

10 e respondents claimed that ouk

of turn promotion of S¢Ce/SeTe candidates and
determination of seniority, was done in accordance

with the rules and regulatiigns. As regards the

case of Sri A.S. Bana ie—concesned, it has been

averred that Sri Rama was promoted as Senior
Clerk against reservation quota. Since there

was no S.T. employee available except Sri Rana,

and, therefore, he was promoted against one post. g
was reserved for the said category. It is fur thered
that on account of promotion against reserved quota
of DeSeKsII, Sri A.S. Rana got seniority on the
basis of the date of promotion and thus, there
was no illegality anywhezes

11, The applicants filed rejoinder in whi ch

bt was ass' ted that promotion by way of reservation
confers only a benefit of 4promotion but it did not
confer the person so promo ted any seniority. About
maintainability of the O.A. on hehalf of the applicant
no.d, it has been averred that the persons who were

af fected by any order of the respondents and were

working or living in&territorial jurisdiction
-Qo.oD-OOm.ly-
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of Allahabad Bench of the Tribunal, they would
certainly file;/the case before the Allahabad
Bench. Besides, it 1is also s‘trgssed that the
association is a registered association and is
duly enpowewg/to represent the employees who are

its membelk. Other facts are the same which were

given in th OeAe

(II). @eAe 927 of 199, A.K, Stkvastava and Others

Vse Ux#lon of India and Otherd

12. This O.A. has been filed by 4 applicants
seeking the relief that the impugned order dated
24 .3 .94(annexure A-1) and the letter dated 13.8.93

(annexure| A=2) which deal with the listof Guards
who were eligible to appear in the test for Mail/
Express Guard posts and about‘rEJeAl:{iority, be quashed
and to dijrect the respotdents to act in accordance
wi th the circulars dated 27/2/89 and 16.,6.92.

The third relief claimed was that the interim order
which was passed in'O.A. 628/91 Rajiv Kumar
Chakarvarti and other Vs.Union of India and

Other s',directing to follow the principle laid
down in|the circulars dated 16.6.92, be observed
and the seniority list dated 30/3/88, 30/8/91 and

31.12.93, be quashed.

o.ooom.w/-
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The facts of the case are that the

applicants were working as Passenger Guardsat

Mughal Sarai

They further

They belong to general category:

averred that initial appointment

on the post of various categories of Guards used

to be made a

Guard'Ct

the post of Guard 'A'.

clature was

were describ

similarly, G

of Passenger
kno;vn as Gua
year 1972,th
to be made.
Grade while
in *C' grade
while‘ the re
against the
to the categ
of the reser
the case of
category,was

l, 2and 3 i

to Guard 'B!

s Guard 'C'. The promotion was from

and next promotion was to
Subsequently, the nomin-

changed and the postsof Guard 'C'

ed as the post of Guard-Goods trains.

lBI

trains while Guard 'A'

uard category was known as Guard

category was

rd of Mail/Express trains. In the

e promotion to Guard Grade 'A' were'mvu.:-d.
The applicants were working in* B!
the respondent no.4 to 6 werpe working
+« The applicants were not selected
spoondents no.4 to 6 were selected
reserved vacancies because they belong‘;
ory of S.Ce The quota of percentage
ved category was also increased. Thus,
the employees who belong to the general

adversely effected. The respondent no.

nored the dictum of Allahabad High Court

in J.Ge Maulick's case that the reservation was

’

treereg.l 4/...
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related to the appointment as against the post

or in.the category but it was never connected

wi th the vacancies.

4. The applicants contended that the

5
benefit of 40 point roaster should be given only

at the stage of initial appointment but, the

r espondents are giving double benefits to the
reserved category employees by fizing the posts

at the initial stage of appointment and, thereafter,
at the stage/of promotion also. It is also contended
that it was never the intention of the framers of
the E€nstitution. Therefore, challenging all these
points in general and annexure=l and 2 in particular,

this Q.A. ha .been filed.

5. The respondents filed counter~reply

of Chandrama Singh, L.P.Qs and contested the case.
The grounds taken are similar as were taken in the
O+.A. no.304/92, It is éverred that the reservation
quota which is determined keeping the ratio of
population in view, has been adhere:m at the

stage of initisl:appointment as well as at the
time of promotion. The out of turn promotion

of S.C./S.T«| candidates is supported on the mint

of extant rules. It is also averred that the

seniority has been détQiaed in accordance with

’ -ooo-.o-pg.ls/—



the rules o
C.A. is 8ai

limitation

16.

reiterati

the 0O.A.

(III).

Us.

L 1]
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I the decisions of the Courts.

d to have been filed after the

was ovele

The applicants filed rejoinder,

the facis as were disclosed in

Union of India and Others.

17.

is All In

applicant

member of

same ques

SeCef SeTo

is in disp
is that th
by the res
that it sh

order date

18.

that the r

promotion:

to S. Co/So

Again in this case, the applicant no.l
an Non-8.C./S.T. Association while the
+2 is a Senior Goods Clerk and a
ssoc¢iation-the applicant nmo.ls The
ons of accelerated promotions of
andidates and accerlerated seniority
te. The relief claif;led in this cas@
senlority list deted 08.3.94 published
ndent no.3 be quashed with a dir ectioﬁ

uld be recasé. The guashment of

= 4
29.7.93 annexur e-i,,\b.eqé;;-ee-ted.

The applicants have come with the case

spondents are deliberately issuing

orders of the employees belonging

. communit%y/in viclation of the orders
.o oopg.lﬁ/_



of the Tribunal and even of the Hon'ble Supreme

Court. Such an order is said to be annexure-7,

dated 25/11/93. Besides, the respondents hawee

also determinedthe seniority vide order dated

16/6/92 which|was modified and corrected vide

letter dated 29/7/93. This seniority had been

recast ignori the settled principles of law.

The said ordersdated 29/7/93 and 28/9/93, have

been brought in the form of annexure-l. Hence,

this O«<A. with the above mentioned relief, has

been filed.

19. e Treppondents contested the case

by filing the| counter~reply in the name of Arjun

Tabiyar, Senior L.P.O. « The grounds taken are

that this Bench has no jurisdiction and that the

seniority list was prepared in accordance with

the decision rendered by Full Bench of the Tribunal

in the case 'V, Laxmi Nafayan and Others Vs. General

Manager S.C. Railway and Others 1993(24) A.T.C. 420'.

It is also contended that the association is not

e
a juris'c{ict‘ P

son and an aggrieved party and thus,

the O+A. is not maintainable. It is, however, stressed

that there is no merit in the case and it be rejected.

No rejoinder was filed.

""'mtl.?/—
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‘IV). O.Ae 962/94 B.Ke Singh and Others Vs

Union of India and Other s.

X. Of these two applicants, the applicant

no.l was initially appointed as Guard grade '@ on
2,
16.1.64 while the applicant no.2 was appointed as feel o~

g
07.2.1978. The m of different eategories

g,

of Guards

changed on the recommendation of the
&
Pay Commission, which was given effect to‘"&;’éfl.l.l%é.

earlier, these categories became Guards
Goods train, Guards Passenger trainsand Guards Mail/
Express-trains. The reservation policy was given
effect to but ignoring the decision in the case of
J.Ce Maulikk's and of the Tribunal in Virpslk singh
Chauhan's cases It is contended that inspite of
aforesaid judgments, the respondents no.2 to 4 were
continuously issuing the seniority list without
following &he principles of lawe. All the seniority
1ists dated 30/3/88, 30/8/91 and 31.12.1991 are
fictitious and deserves to be quashed. The reason
advanced 1

that the accerlerated promotions wel @

given and imilarly was given accerlerated seniority.

21. It is contended that the respendent no «5

who belongs to reserved community, is junior to the

.-.....pg.l'/_

applicants yet, thegﬁndents selected him




(respondent

respondents

the examinaf
the letter g

said letter

principle of

the Aticle

Constitution.

orderg, this

22.

-e
(1]

no.5) for the next promotion. The

wer e never required to appear in

tion/ sel ection held intseview of
lated 24/3/%4. Consequently, the
dated 24/3/%4 is violative of
natural justice and is hit by
l9lread with Article 14 of the

Feeling aggrieved by the said

5 COsAe has been fil ed.

The respondents contested the case

by filing t
the O.As is
The promoti
to the rule
seniority 1
are made co
al so pleade
junior to t
he was prom
because the
the promoti
selection w
applicant

no.2 again

e couRter-replys It is contended that

misconceived, incorrect and time-barred.

ns are claimed to have been made ascording

. Similarly it is claimed that the

sts dated 30/3/88, 30/8/91 and 31.12.91

rectly and widely circulated. It ié
that no doubt, the respondent no.5 was

e applicants as Goods Guard but when

ted as Passenger Guard, he became senior

applicants failed in the selection for

n as Passenger Guards In the subsequent

ich wés held in the year 1989, the

.1 gaalified and selected but, .applicamtt

¢
ailed , Bl timately he could be selected

"eeeepg. 19/
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in the sele¢tion which was held in the year 1991,
1t is, therefore, contended that there is no

23. The respondent no.5 also filed the
counter=reply supporting the legality of his
promotion and of the seniority. No rejoinder

wad filed by the applicant.

(V) C.C.As No. 95/94, Akhil Bhartiya Shoshit

Karmchari Sangh through its Secrefary

Sri M.K. Chaturvedi .Vs. V.K. Garg and another

24, This C.C.A. arose out of O.A. 304/92
in which thie order #s regards the interim relief

was passed on 27/4/92. The order is as follows;

*Issue notice to the respondents to show cause. .
Let counter-affidavit be filed within 4 weeks.
Rejoinder, if any, may be filed within 2 weeks
thereof. List this case for hearing on admission
on 7tH Augtst, 1992.

By interim measures, it is directed that the
ions which may be made hereinafter will'not”
e beyond reservation quota of S.C. and S.T.
this category is concerned all the promotion:
e made in accordance with the directions,
20/4/84 given in the case of J.C. Malik Vs.
and Others decided by Allahabad High Court
ed in 1978-3LJ page 401.%*

It is said that because of the, clﬁ:.cil
i B

error world 'not' could not be wr:.ttenﬂin between 'made

hereinaften' and 'he made beyond', When the applicants

**ecePg.20/o




detected this mistake, it was ordered on 17/2/93 that

mpoﬁ;% wordll *not' be added accordingly. The correc-

tion was, therefore, carried out or 18/2/93.

5. t is gaid that the opposite parties
committed €ntempt of €ourt by not obeying the

order and promoting Sri Ham Surat, Office Superintendent

II to the post of Office Superintendent I, vide order
dated 31.5.93 and Bachchu Lal on 04.5.93. It is,
therefore, ged that the opposite parties be punished

for the contempt of the Tribunal.

26, e C.C.A. has been contested and opposite
party no.2 filed the counter~affidavit denying the
allegations. | The different interpretation given
by the different Benches of the Iribunal, ‘have been
pointed out. | It has been urged that the Full Bench
Judgment of Hyderabad and Calcutta Benches were there
and the opposite party had done accordingly. 1t is,

therefore, claimed that no contempt has been dones

27. i MJKe Chaturvedi filed rejoinder,

reiterating the facts.

(VL) CeCsA.
and another Vs. J.Kes Kohali and Others

. 1.38/% in O.A. 962j94, R.Ke Singh

28. This C.C.A. 138/94 9Xose out for

......pg.z_],/-




non-compliance of the order dated 01.7.94 which
was passed in CsA. 962/94. The order which was
passed is as follows;

®Heard shri T.S. Pandey, learned counsel for
the applijcant on admission. Admi t.

Issug notice to the respondents to file C.A.
within 4 weekse BeA., if any, be filed within 2 weeks
thereafter. The counsel for the applicant states
at bar that the respondents are going to make
promotions in violation of the law laid down by
this Tribunal in the case of V.P.S. €hauhan Vs.
Union of India and Others in O+A. N0, 647/86. 1f,

that be so, the respondents shall be restrained
for making promotions in violation of the
principles enunciated in the said O.A.

List this case for order/direction on 26/8/94 . %

The applicants have filed this sontempt

application with the allegation that the epposite parties

no.l to 3 did not comply with the order and made

illegal promotion ef Kanjan Kumar and thus, liable

for being punished.

B The opposite party no.2-Sunil Sharma filed

counter-affidavit, denying the allegations. One of the
applicant Sxi D.N. Singh filed rejoinder, reiterating

the faclise.

29. #e have heard Sri T.Se Pandey on behalf
of the applicants in all the cases and §/ shri V.K. Goel,
A.K. Gaur, G.P. Agrawkl and S.K. Misra on behalf of

the respondents. wWe have perused the record as well,
§ ’e 0'0'.m02y-




30. From the narration of the facts of

all the cases except Civil Contempt Applications,
it is Tevealed that the main question of dispute
is as to whether the reservation policy is appli-

cable in the matter of promotion. Whan acce?}.erated

promotions are given to the employees belonging to
the reserved community, the question arisesif such
Ahowrd

promoted parsons de get accerlerated seniority.
There is also the question if the reservation is
against the vacancies oI the posts and what shall
be done to such promotees if the promotion is given
in excess ¢f the required percentage. It is also
a question of dispute as to what should be the
dead-line for the promotions beyond the prescribed

per centage

L2

¢

O
31, The technical obj ections’;that the

cases are filed after the prescribed period of

limitation)'and two of them namely O.A. 304/92 and

O.A. 696/94 about their maintainability on the

ground of being filed on behal f of an association,

are also taken. We shall dispose of these technicsal
. —_ 2L )

Ob—[—%’)‘-

questiens first.

32 So far as the point of limitation is

concerned, same question of perennial dispute and

of great.

mportancexsuch as the Ireservation in
& oot-o.oom.ZB/.
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promotion, a¢celerated seniority if accerlerated
promotions ate given, and the significance of the
promotions if they were granted in excess of the
prescribed percentage, have been raised in these

L .
OsA. s These are the such matters for which no

limitation can be prescribed. We are of the
view that these O.A.s are not barred by the

limita tione

33. The second objection raised is that

in two of the O+A.s namely' 304/92 Akhil Bhartiya
Soshit Karm¢hari Sangh Vs. Union of India and Others!
and'O.A. 696/94 All Indian Non S.C./5.Te Association
Vs.Union of India and Others' have been filed besides
the aggrieved person, by the associationyand since
the compliance of Rule 4(5)(b) has not been done

they are not maintainable. In this connection,

we shall examine the words used in Section 19 of
Administrative Tribunal Act, 198%. This section
deals with|the procedure of making applications to

Tribunal. |It reads;

*Application to Hribunals _ (1) gyhject to the

other provisions of this Act, a person aggrieved
by any ¢rder pertaining to any matter within the
jurisdiction of a Tribunal may make an application to
the Tribunal for the redressal of his grievance.®

The words ®a per son aggrieved' are of

great importance because the interpretation of these
PO LI ] Up 92’4/-
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words will dispose of the controversy which has
been raised In this connection, the view expressed
by Justice K.N. Goyal in his book, ' Commentaries on

the Administrative Tribunals Act,; 1985, '1lnd Eition

-1990 page 394 may be of guidence. He had expressed
the view in| the first edition that sometimes, partii-
cularly in matters relating to seniority and promotion,
wher e large| nunbers of officers are involved on one

or both sides, it may entail considerable practical
difficulty ‘n impleading all the officers conhcer ned

by name. It may not be possible for the petitioners
belonging one category to contact all officers
shailing in [the same boat. In such cases,it may

certainly he convenient to invoke the principle

and procedyre of Order I, Rule 8, GPG, even to

applications under this Act. He had referred the

decision of Supreme Court in the case 'Akhil Bhartiya

Sho shit Karmchari Sangh Vs. Union of India (1981)

1l s.C.C. 6' in which the writ petition had been

held maintéinable even when filed by unr ecogni sed
Frew~ &

associations. 8p the name of the petitioner in

this case, it appears that it is &he same association

which hag filed these two O.A.s namely %:A. 304/92 and

¢

0.A. 696/ before the Iribunal. Vieen it is onee

%
held that |the petitions may be filed and were Aol
maintainable even if, they wer einstituted by

unregisteleq association , Wwe find no "'.....9925/"
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force in ihe objection raised by the learned

counsel for the respondents.

34, t has also been pointed out that

compliance of Rule 4(5)(b) of Central Administrative
Trkbunal (Procedure) Rules, 1987 has not been

complied with. The Rule 4 (5)(b) reads;

"(b) Such jpermission may also be granted to

an association representing the persons desirous

ef joini in a single applimtion provided, however,
that the application shall disclose the class/grade/
categorigs of persons on whose behalf it has been
filed:{provided that at least one affected person
joins sugh an application).®

A perusal of this rule points out that
on is necessary to find out if the

this condl

permi ssion ¢an ke granted to such an association.

M&bq"

in the two Q.Ae.s in which the associationh&f one

of the applicants, it has been stressed that
association was formed for the purposes of pro-
tecting the rights and interest of the members
of the association belonging to general caste

community against kn-due privileges and benefits

which are being given to the reserved community

at the national level. It also clarifies that all
classes of employees are the memkers of the association.

Thus, we do not see any rationak behind raising

obj ection that the two O.A.s namely O.A. 304/92 and

Oc'oac.pg.26/—

DeAs 696/% were not gntainable. We, therefore,
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rej ect the technical obj ections raised on behalf

of the respondents.

35. w, we come to the basic issue
which has been raised in all these O.A.s. Some
of the pointis were not clear till the decision

in the cases ' R.K. Sabharwal and Others Vs. State

of Punjab_and Oth 1995(1) SLE 791' and *‘Union of
India and Ors, Vs. Virpal singh Chayhan etc.1996(1)
AeleSelsJ. 65) were rendered by their Lordships

of Supreme Gourt. The determination of percentage
of the reservation quota has been dealt with in
Sabharwal®s| case and it is observed that it shall

be related to the population of different communities.

Thus, the reason of percentage of 35.C. and S.T., cannot

be made a ground by the applicants in their cases.
It has also been clatified by their Lordships of
Supreme Court that reservation shall be against
the posts or cadre and not against the vacancies.
The decision in ReK. Sabharwal's case was given

on 10.2.95 tand thus, this principle shall be

applicable prospectively from that date. In such

even iano nirary 20 the said principle

" was done prior to the said date, it will have to

a situatio

be forgetten. Similarly, the view was expressed that

even any promotion was made in excess of the pr escribed

per centage, it has to@e jgnored. The Ieasons advanced




by their Lordships in Virpal Singh Chauhan' s case

ehseas followsj

10t possibie for us to say, on the material
s, how and why the said situation has come
It may be partly because the rule now

ed in R.K. Sabharwal was not there and was
ing followed. It may also be that such

has been brought about by a combined
n of the factors mentioned in (i) and
ve. The fact remains that the situation
that it is what is described by the gen-
didates-cannot be rectified with retrosp-
ffect now. The Con$titution Bench in
harwal too has directed that the rule
ed therein shall have only prospective
ne So far as the present appeals are
d, it is sufficient to direct that the
authorities shall hereinafter follow

), (ii) and (iii) stated in para no.28)
ect from the date of judgment in
harwal i.e., February.l0, 1995.%

concern
Bailway
Rules (
with ef
R.K. 3a

In this way, the answer to the problem
has been given by their Lordships and it is that
we will have sit contended whatever has been done
prior to 10/2/95. This situation may arlse so0 far

as the reserviation against vacancies and excess

promotion to the prescribed quota 5%% related.

36, efore we deal with tlee other points
raised in thd matter, we would like to go through
para 28 of tHe case of Vir Pal Singh Chauhan's case,

which has bedn referred to by their Lordships in para

uld be hetter to reproduce para 28 of

e T m.ﬁ/--
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of the said judgment in extenso so that the position

may be made qulte clear, It reads;

thtion Bench has, however, made it clear
that the rule enunciated by themn shall operate only
prospectively(vide para 1l1). It has fur ther been
held &n the said decision that the ®percentage of
reservatiogn has to be worked out in relation to the
nunber of posts which form the cadre-strength (and
that) the concept of'vacancy' has no relevance in
operating |the percentage of reservation®.(As a matter
of fact, it is stated that this batch of cases

wer e also posted for hearing before the Constitution
Bench along with E.K. Sabharwal batch of cases but
these cases were delinked on the ground that they
raise certain other issues which did not arise in
R.K. Sabharwal). Be that as it may, as a result

of the de¢ision in K.K. Sabharwal and the views/ .
findings recorded by us hereinaboves, the following
position emergess

) Once thgnumber of posts reserved for being

llowed except to the extent indicated
para=5 of R.K. Sabharwal. While defermining

their own merit (and not by virtue of rule
reservation) shall not be counted as

reserved category candidates.

(ii) The percentage of reservation has to be
wrked out in relation to number of posts in
a| particular cadre, class, category or grade
(unit for the purpose of applying the rule of
reservation) and not with respect to vacancies.

(1ii) So far as Railway Guards in Railway
arvi ce are concerned that is the only category

we are cerned herewith-the seniority
'\‘L o.oo.-..om.zg/.



sition in the promoted category as

elween reserved candidates and general

andidates shall be the same as their

bler-se seniority position in Grade! ¢

1 any given point of time provided that *

t that given point of time, both the

leneral candidate and the reserved categony

andidates are in the same greade. This rule

Perates whether the general candidate is

ncluded in the same batch of promotees or

N a subsequent batch.(This is for the

83son that the circulars/letters aforesaid

0 not make or regognise any such distinction).

n other words, even if a Scheduled Caste/

cheduled Tribe candidate is promoted earlier
virtue of rule of reservation/roster than

s senior general candidate and the senior

general candidate is promoted later to the

id higher grade, the general candidate

ains his seniority over such earlier

omoted Scheduled Caste/Scheduled Tribe

ndidate. The earlier promotion of the

heduled Caste/Scheduled Tribe candidate
such a situation does not confer upon

m seniority over the general candidate

en though the general candidate is promoted

ter to the category."®

Reading of this observation dispels all

the doubte and solves all the problems. It is important

to note that Virpal Singh Chauhan's case is also a

case of Railway guards. The same guestions which have

been raised in the O.A.s before us, were operating in
the case of Virpsl Singh Chauhan's case ang thus, law
laid down by their Lordships is binding on all of us.
Since, the guide lines which have been laid down in the

decision of K,

+ Sabharwal's case are applicable with
000000000m030




effect from

of any actio

questioned.

where it is

accerlerated
period prior
unquestionab
no relief ca
¢ants in any

no .304/92, 5

at the stag

37,
in the Ovo
dated 27/4/

dated 09.5.

30 33
/2/95, the legality or propriety

done prior to that, cannot be

In the present cases before us
question of promotion or of
seniority, it relates to the

to 10/2/95. Thus, it becomes

ee The result, therefore, is that
be granted to any set of the appli~-
of the cases. Thus, all the O.A.s
7/94, 696/94 and 962/94, ame dismissed

of admission itself.

The Misc.application no.2571/95 was moved
no .304/92 with the prayer that the order
2 be modified in the shape of the order

passed in O.A. 696/94 and be made

applicable to North East Hailway, Izzat Nagar, Bareilly.

38.

application

We had postponed the disposal of this

till the matters were heard on merits.

Now, we have finally disposed of the O.A. 304/92 itself

and disnissed the same, This misc.application, therefore,

becomes infx

39.

0 . Aa 304/921

uctuous.

Now, we take up the C.C.A. No. 95/94 in

It has been contended that the opposite

parties deliberatelyguted the order which was passed

0910'%031/'
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py the Bench on 21/4/92. The words of interim order
are already gijven. The order, however, S3YS that
the promotion which may be made hereinafter, will

not be made pyeyond reservation quota o0f SeGefSeTe o

So far as this category is concerned, all the pro=

mo tions will be made in accordance with the directions

dated 20.4.8 gkven in the case of J.Ce Mallik's Vse

Union of India and others. 1n the case of J.GC. Mallik's
the view ex essed by the Allahabad High Court, was

that the re ervation of $5.Ce/8e Te candidates has to

be worked ount with reference to the posts and not

with refergnce to the vacancies. This decision was

appealed & sinst before the Hon'ble supkreme Court. -7

The point was, howevel, jncidently considered in

K.k, Sabharwal's case and it was held that the
r eservatign shall go with the post and not with
the vacan¢ye This judgment was given on 10/ 2/ 5
in tﬁis wpy, the finall<«ty was given 10 the view
only recently. Before the decisions which were
rendered by the Hon\ble Supremne Court in ReKe
sabharwal and virpal singh Chauhan's CaseS, the
actual position of law was fluid. In view of these

fatts, i would not be proper 1o start with the

contemp proceedings against any per sone

In the present case, the opposite

‘have denigd any contempt having been
.....m.s:
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committed by them. It has been asserted by then
that they had been following the law which was
1aid down in wvarious dec;.sions of the Hon"bke
Supreme Court, High gourt and Tribunal . They
have also pointed out about the divergent wview
being taken by the Full Benches of the Tribunal.
It fur ther supporis that wheflq:r the certaintity
of law is not clearl, 1t does not make out the case

of contempt.

41. similar is the case im G.C.A. 138/94 .

In this case also, interim order was PASHAN

01.7.94 restraining the respondflents from making
any promotion in violation of Jthe principle
enunciated in O.A. 647/86. AJain it may have

I

to be repeated that this quedtion has been

decidkd finally now in R.K. Sabharwal and Virpal
singh Chauhan's cases and the principles were made
offective from 10/2/9%;and thus, it would not be
expedient in the interest of justice to take any
action against the opposite parties particularly
when the legal position was fluide. Both the
G.CeAes alle, therefore, di smissed and the notices
1ssued in both the C.C.Aes are di scharged.

-00.-...@-33/-
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42. Cn the c;nsideration of the facts and
circunstances of the case, we dismisde all the
O.Aes no.304/92, 527/94, 696/94 and 962/94 and
CoeCoAes NO95/94 and 138/9%4. The notices issued

t0 the opposite parties in the C.C.A.s, are also

di scharged. order as to cosis.
.
Member ) Member ( J )

/MoM./




