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CENTRAL ADMINISTRATIVE TRIBUNAL ALLAHABAD BENCH .
0.A..N0,.297 of 1992. |
Smt.Remi M2lliCKe.sisesassossesress... . Apolicant.
Versus

Te Union of India & another .........Respondents.

Hon'ble Mr.Justice U.C.Srivastava, V.C.

Hon'ble Mr.,5.B.GorthiA .M,

(By Hon'ble Mr.Justice U.C.Srivastava,V.C)

The applicant was appointed as Key Punch
Overator/Lower Division Clerk in the Directorate
of Statistics & Intelligence, New Delhi on 17th
December, 1974, She was promoted to the post of
Upper Division Clerk on 10.5.81. On her own
request, the applicant zought her transfer to
Allahabad and the same was allowed vide letter

dated 30.7.87. On joining at Allahabad

Collectorate, She gave an undertaking that

her seniority will be fixed below the last
temporary Upper Division Clerk in Central Excise,
Allahabad and will be treated as a fresh entrant
in the cadre of Upper Division Clerk. She joined
on 4,8,.87 and was placed below Smt.Kailash

Suri, Upper Division Clerk. The promotions to
the post of Inspector, Customs & Central Excise
are made on the basis of direct recruitment

to the extent of 75% and by promotion to the
extent of 25%, The promotion quota is filled- up
by selection from amongst the Tax Ass istants/
Upper Division Clerks, Stenographers and Women
Searchers. The applicant also applied for this
post and she,along with others, was required to
appear bzfora the Departmental Promotion Committe
on 8.11.91 in which she was found fit.After
medical-cxamination, cshe along with others

appeared for interview before the Departmental
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Promotion Comittee and thereafter a viva=-voce

test was held at Allahabad. The applicant was
selected along with 79 other candidates as Inspector,
Customs & Central Excise. All these 80 posts were
filled-up by promotion. “n 11.,11.91, c=he was asked
to join Anti-Evasion Branch but in her 2poointment=
letter, it was mentioned that she was promoted on

adhoc basis. 78 candidates were promoted without any

such rider. The apolicant was promotaed on 11.11.91
and on 20.2.92, a2n order was pacred by the Assistant
Collector (P &V) Central Ecise,Allzhabad reverting
the applicant to the post of Tax Assistant. It is
this order which the zpplicant has chillenged on the
grournd that no opportunity was given to the applicant
before the impugnecd order was passed and the impugned

nrder is a non-speaking order.

2. The respondents have opposed thae claim
of the applicant and have stated that the applicant
was promoted to the grade of Pax Arzistant on
+he basis of her seniority in Allahabad Collectorate.
It has been further =tated that the applicant does
not fulfil any »f the conditions i.e. she has neither
cnmpleted five years sServiCe as Upper Division
Clerk in the Allehabad Collectorate nor has completed
13 years of totsl service as Upper Division Clerk and
Lower Division Clerk together subject to the
condition a minimum »~f two years service in the
grade of Upper Division Clerk in the Collectorate;
The applicant joint her sarvice in the Collectorate
Allzhabad as a fresh entrant on 4.8.87 after
foregning the seniority of Directorate of Statistics
and Intellicence, New Delhi, =2nd she was not santitled
b”// to count the period during which she worked in

the Directorate of “tatistics and Intelligence.
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ne ing the dealing aseistant, she suppressed the
£actu in the cone ideration list that she was
transferred £rom Directorate of Statistics &
Intelligence, New Delhi after foregoing the
past services and thot is why she wes call=d for
interview and appointment letter was icesued

+o her. The transfer condition in this connection
is governed by the administrative instructions.

dw

The salid instructinns srovide that 2 tronsfarree

will not be entitlad to count the service renderel
by him for the purpoce of seniority in the new
charge., In other words, she will be trastad ac

a fresh entrant in +he Collectorate where she was

tronsforred and shall he nlaced 2t the bottom »f
the list »f temporary employses in the cadre oL

Upper Divicion Clerk.

3. Learned counsel f£or the 2pplicant
crntended that it is because ~f +his order thot
+he nopplicant undertook to comply with a-condition
¢hat her seniority will be fixed below the last
temporary Upper'Division Cler¥k in the Allzhabad
collectorate 2nd she will be treated as a fresh
entrant but this issue 15 only for the parpose of
seniority. ©n £ar =8 qualifying pariod of five
veors 1s concernad, for other b romotional posts
and for ~ther ourposes, her undertaking cannot

pe siretched to that extent, %z tha applicant

got herself transferred at »1llahabad, she was
~bviously bound by not ~nly instructions and rules
in thisz behalf but her own undertaking. The
undertaking dozs 2ot include two clPuses; firstly
regarding coniority and the ~ther was that she
will be treated &z a fresh entrant in the cadre C

Upper Division clerk, ~nce she undertook that
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she is to be treated as a fresh entrant, apparentl
it was not open for her to count the earlier

period towards completition of £ive years or
13years service; The learned counsel for the
applicant made reference to the case of

‘R A JNadarajah Ve. Union nE Indiat D N0,401

~f 1989 decided by the Central raministrative
Tribunal,, Madras Bench on 14.2.9Q, In thet
case, the ~pplicant wes an amployee of Madras
customs Collectorate as IDC, He w28 tyansferred on
inter=Collectorate rransfer basis from Madras
customs Collectorate in Central Excise Collectorat
Madras snd upon his reguest, he wWas again
crone ferred to the sefice of the Asosistant Collec~-
tor of Central Egcise.In March 1984, willingnese
was called for from the eligible DCs /Ctencarapher
who have put in four years of regular service &5
on 30.6.84 for adhoe promotion to the grade of
Inspzctor of Central Excilse. The applleant also
gave his willingness and pointed out that the
services rendercd bV Y irn in the Customs
CollectoratefMEdras 2s WDC may also be taken
into 2ccount for the purpose of computing the
qualifying service. He wes intimated by the
Collector that his willingness was not Forwardad
to the Collector ~f Central Sxcice, vadrass for
the reason th: he has not completed four years
of service S DC in the departmant. It is
against this sréer that he submitted on zppeal
which wa2s rejected. Theraafter; he approzched
the trirunal. The Tribunal held thzt the applics
will be trested 28 a fresh entrant in that
~3y1lectorate but 1hHat Aces not mean +that he

would be deprived ~f his right of promotion.
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The lesrned counsel for the respondent is fair .-
enough to z2dmit thet rules do not prescribe four
vezrs »f service in 2 varticulcr unit and,
therefore, thae “pplicint satisfied the condition
prescribed in the rules. There was nothing to
indicate th=t the applicant was intimoted that
his nromotion would be delzyed, In the instant
case, the position is ssmawhat different.

In the instant ctee, willingness w:is taken and
the applicant gave her willingness. The applicant
was an employee of Customs Departmant itself

and she from ~nz rplace to ~ther vléce was
transferred. Hoere in the orecent cese, the
applicant was 3an employce of 2nother depzrtment
iné not customs department and the 2pplicant wW2S
~rons ferred to the customs department . when

he was tronsferred to the Customs Department, she
gave an undertaking and the 2pplicant was houné
by that undertaking. &« the applicent wis trested
=s a fresh entrant, sbvinusly she was not
entitled to ccuntg?ithe neriod of her service
in v iew of the underta%ing given by her. It is
true and we 2cree with sre cheoervetions given

Ly the Madraﬂ/Tribunal that =zhe would not

re de-prived of har right of rromotion but

wef =5 the applicint has not completed the

neriod of five yeirs or 13 Y2RIS of service as

rrovice® urderm’es, sbviously chs Wog not
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