Reserved
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ALLAHABAD
* & #* ¥
Allahabad : this /74;: day of Nowmder 1995
Criginal Application No,229 of 1992
:"gUCHU; He
Hon'pble Mr. S. Das Gupta, A.M.

Hon'ple Mr, T,L, Verma, J,M.

V.K, Tewari son of Shri Haare Krishan Tewari
at present working as Assistant Electrical
Engineer, North Eastern Railway, Gorakhpur,
R/o 29-A, Kauwa Bagh, Railwsy Colony,

District-Gorakhpur;

(By Shri anil Kumar, Advocate)
e + « « o « o « o« o Applicant

Versus

1.,  Union of India
through its Dy, Director Estt,(Trqg)
Ministry of Railways (Railway Board)

Rail Bhawan, New Delhi,

2. @neral Manager (P)
North Eastern Railway,

Gor akhpur,

(By shri Lalji Sinha, Advocate)

/ . s s.e'e & s » = «essBEspondents
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By Hon'ble Mr. S, Das Gupta, A.M,

The relief which the Applicant seeks through this
0.A., filed uncer Section 19 of the Act is thgat the
Applicant's services as Assistant Electricél Enoineer
be reqularised w.e.f. 7=7-1983 and the senicrity be
refixed accordingly with gohsecvential benefits including
proforma seniority as Divisional Electrical tnnineer

We Be fo 14=59-1983 with all conseauential bhenefits.

2e The facts of the case giving rise to this

Application lie within a short c@moass, The Applicant

was é direct recruit as an Assistant Lecturer (th?}\

tn which prst he was appointed on Y=7-1964 on being

selected by'the Railway Service Cgommission. There being
" no promotional avenue from this post, in pursuance of

the Railway Board direction contained in the letter

dated 2-11=-1963 for prescribing avenue of promotion for
such posts, the Applicant was absorbed in the electrical
department on the post of Assistant Shop Superintendent

by an order dated 25-3-1977 and he was assioned seniority

: e aleu
below one Shri R.K. Murthy anqk?ne Shri KK Agarwal in the

seniority list on 1-4-1975, counting his past service in
the System Technical School in an ecguivalent grade.
Thereafter, his selection for promotion to the post of

Assistant Electrical Encineer was twice proposed to be
held in 1977 and on both the occasions, the Applicant’s
name appeared in the list of candidates. The selection,
however, did not ta<e place: 0On the contrary, the

Railway Board vide its letter dated 17-3-1979 communicated

e



he decision that the Applicant should be allowed to
appear at the limited departmental competitive examination
for promotion to the post of Assistant Engineer againstw
25% quota of the vacancy. This decision wés communicated
to the Applicant by letter dated 31-5-1979, a copy of
which is at Annexure-A-1Z, The Applicant represented

against the decision but no action was taken . The
Applicant was, however, promoted on ahhoc basis to the

post of Assistant Electrical Engineer by the order dated
21/22-2-1980. A copy of this order of promotion is

at Annexure-A-20, Therszafter, the Railway Board decided

by its letter dated 30-1-1980 communicated to the Applicant
by the General ﬁanager (P) letter dated 25-3-1980( Anne xure-
A=21 aﬁd 22 respectively), that the Applicant should get
seniority from the date, he was given lien i.2.25-3-1977.The
Applicant represented against the re-assignment of
seniority but to no avail. Subsequently, the Applicant

n

e

had attended the course of train

(t®]

at the Railway Staff

9]
(4]

ical Engineer

ct

D
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College meant for the Assistant El
and had passed tﬁis course standing first in order of
merit. He also passed efficiency bar test. Later on
it was decided to hold the selection for forming

a panel of 14 persons for the post of Assistant
Electrical Engineer against 75% of vacancies.and
eligibility list of 46 candidates entitled to appear
in the above selection was published vide letter dated

24~-5=1983, The Applicant'g name was shown at Serial
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No.2, above that of Shri KK Agarwal but by a letter

dated 3-6-1983 it was notified that the Applicant was

not eligible to appear in the said selection test and
his name was deleted from the list., The Applicant Filed

a suit before the Court of Munsif, Gorakhpur and obtained
an interim injunction to the effect that one post of

Assistant FElectrical Fngineer shall be kept vacant till

the disposal of the suit. The examination, however, uas
held and 10 candidates were declared successful which
included 9 persons from Serial Nos.2 to 10 who were
junior to the Applicant in the earlier seniority list
vide order dated 7-7-1983. & persons were regularised
on the post of Assistant Electrical Engineer w.e.f,
7-7-1983 out of whom all the persons incluéing Serial
No«1 were junior to the Applicant. The suit pending
before the Learned Munsif was transferred to this

.

Tribunal on its constitition:& this transfer Appligatign
was decided by an order dated 4-3-1987. By this order
a Bench of this Tribunal cuashed the order dated 3-6-1943

deleting the name of the Applicant from the list of

candidates for selection test and directed that the

Respondents shall consider the Applicant for reqularisation
by permitting him to appear in the next examination and
in case he ouaiifies, to reqularise his adhoc services

as Assistgnt Electrical Ffnoineer from due date.

3. The present grievance of the Applicant arises out
of the fact that although the Applicant appegred in a
selection test in pursuance of a notification dated

24-3-1988 and cualified in the same, his services sas
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Assistant Electrical Engineer were regularised only
we 8 fe 10-10-1988 instead of 7=-7-1383 when his juninrs
were reqularly promoted to the post of Assistgnt
Electrical Engineer. This,ithe Applicant contends,

is in contravention of the direction of the Tribunal
and élso-the direction of the Railway Board to the

local administration to the effect that if the Applicant

nualifies in the first selection that he is allowed to
take, his case for inclusion in the agppropriate earlier
panel should be properly examined and the pgroposal sent

to the Railway Board.

4. The Applicant's case is that his seniority on

his absorption in the Electrical Department was correctly
fixed taking into account the past services rendered

by him in an ecuivalent grade. This,he contends, is

in conformity with the provisions contained in Para 311
ke of the Indian Railway Establishment Manual. He has
also contended that similar decisions were taken when

the seniority of the temporary grain shop staff on

absorption in other departments and also the seniority

of family planning staff who were directly recruited

through the Railway Service Commission or by departmental

selection, was fixed by the Railway Board. The order
by which his seniority has been fixed g,z f, thé date on

which he was given lien in the Electrical Departhent, is

\.f{/ |



therefor arbitrary and illegal he asserts.

5. The Respondents have filed a written reply that
in terms of Rgilway Bpard instruction contained in the

letter dated 2-11-1963, the directly racruifed Lecturers

N

like the Applicants were to be given avenue of promotinon
in the different department of Railways, The Applicant
was accordingly given a lien in the Electrical 0eptt
We 8o e 25.3.1377 and his seniority also fixed from the
same date. This decisicn was Conveyed by the Railway
Board vide letter dated 30-1-1980. It is further
contended that this was not a case of transfer from

one Cadre to another but was a case of absorption of

a directly recruited Lecturer in %% another department

only to give him further avenue of advancement. As
regards the seninority assigned to the ex grain shop

staff and family oslanning staff, it has been stzted by

the Respondents that the decision in regard tn such
employees has no application to the prasent Applicant.

As regards earlier assignment of seninrity of the

Applicant in the:seniority list as nn 1-4-1975, the

Respondents have stated that such assignment of

seniority was erroneous and his seninrity should have

been fixed below one Shri R.3. Singh, at Serial Np.22
[above .

and/Shri S.5. Das at Serial No.23. It has been emphasised

that there has heen no contragvention of the orders of

this Tribunal.
6. The Applicant has filed a rejoinder affidavit

reiterating his contention to the Original Application.

It has further been specifically stated that the

<
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principle of determination of seniority of the
family planning staff giving benefit of their past

service in their parent cadre on absorption in

other departments, is equally applicable to him.

7. The controversy which scouarely falls for our

consideration in this case is whether the Applicant's
senioprity on his absorg@ion in an equivalent grade in
the Flectrical Department shall be counted by giving
him benefit of past service in another department or
it should be reckoned from the date on which he uwas

absorbed in the Electrical Department. The Applicant's
case is that he should have been given the henefit of’
past service and the initial assignment of seniority in
the seninrity list as on 1-4-1975 was in accordance with
the extant rules, contained in Para 311 of the Indian
Railway Establishment Manual. It is also in cConsaonance
with the principles enunciated for determinatinn of
seniority of the grain shnp staff and family planning

st aff on their absorptiorr in the other departments.

The Respondents on the other hand have contended that the
seninrity of the Applicant in the adoptive department
shall be reckoned from the date he was absorbed in the

department and not by reckoning past services.

8, The Applicant has annexed photocopy of the

relevant pages of the Indian Railuay Establishment Manual.

Paragrash Npe311 of the Indian Railway Establishment Rules

on which the Applicant seexs reliance,reads as under :-

e,



"311, Transfer in the interest of administration,-
Seniority of railway servants on transfer from one
cadre to another in the interest of the administration
is regulated by the date of promotion’/date of

appointment to the grade as the case may be.?

Ole The plain reading of Paragragsh No.311 of the IREM
makes it clear that this provisinsn would be appliCPble to
suCh cases where the railuway servant is transferred from
ane cadre to another in the interest of administration.

" In the case hefore us, the Applicant's traensfer from the

cadre of Lecturer to that of the Electrical Department
cannot be held as a transfer in the intersst of administ-
ration. This was in the interest of the Applicant uwho
was otherwise without any avenue of promotion. The
provisinn of Paranragh Vo.311 of IREM cannot, theréfore,

be made applicable to the present Applicant.

104 The Lzarned Counsel for the Applicant also sought
reliance on the decison in several cases. Ue may
briefly refer to such decisinns. The first decisinn on

which the Applicant seeks reliance is that of the

Hon'ble Supreme Court in the case of .S, Murthy is.

Deputy Chief Accpunts pfficerreported in 1983 vpl I

SLR 655. In Paraaraph 20 of the decision it was

interalia observed that if the transfer was asn administra-
tive around from one department or office to another,

_the seninrity of the transferred Govt. servant shall

Ve
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be fixed with reference to his first appointment in the

former department or office from where he is transferred.

This decisinn would have been applicable to the

Applicant £ é?:dtransfer from the post of Lecturer to
the cadre of Electrical Department been on administrative
ground. The RppliCant;S transfer cannot, however, be
treated as a transfer nn administrgtive ground since

no interest of the administrgatian was involved, N suchoh
transfer. It was only in the interest of the Applicant

and, therefore, the recuest of the Applicant for such

a transfer is implied. In the aforesaid decisinn of the
Hon'ble Supreme Court, it has also been held that if his
transfer is on the recuest of the transferee, his seninrity
has to be determined with reference to the date on which

‘h2  came to be transferred to the organisatinn.

11- The next case referred to by the Learned Counsel

for the Applicant is that of D.X. Jain Ys. Unjon of

India reported in{19us J 8 ATC 374 In this case, the

Rpplicants were asked to give their willingness for

being absorbed as Assistant Permanent Way Inspectors as

they might be rendered surplus. UWhile one of such

persons was allowed benefit of past service for reckoning
seniority as Assistant Permanent Way Inspector, the
Qpplidants wvere denied such benefit.  The Amemdabad Bench
of the Tribunal held that the Apgplicants should also be
given similar benefits., The facts of this case are
totally different from the fact of the case hefare us and,

therefore, this decisinn has no applicability to the

present Applicant.

S
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n relied upon by the lLearned
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10, The next decisi
‘Counsel for the Applicant is that of the Madras Bench

of +he Tribunal in the case of 3,Mockiah and (rs Vs,

Union of India and Uthers reported in (L592) 19 ATC 552..

In this case certaein Sr., Signallers/Signallers, on

‘being rendered surplus, were asked to indicate their

o

willingness for absorption in the clerical cadre without

indicating any likelihood of loss of seniority, In

such circumstances, the Tribunal held that the assigning

of bottom seniority tec the Applicants in the clerical

cadre was arbitrery, The facts bf this case are totally
from

different: /1 the facts of the present case, The

Applicant in the case before us was not rendered surplus

which necessitated his abscrption in the Elecirical

Department.} The ratio of S, Mookials case cannot,

therefore, be applied to the present Applicant,

13. The Applicant has also sought reliznce on the
decision taken by the Railway Board with regard to
the seniority te be assigned to the grain shop staff
and the family planning staff on their absorption

in therther depasrtment of the Railways. So far as
the grain shop staff is concerned, the decision of
the Railway Board is in pursuance of the decision of

the Hon'ble Supreme Court in the case of General Manager

South Central Railway Vs. AVR Siddhanti reported in

AIR 1974 5,0, 1755, This case arose out of the Railway
Board decision to treat the persons who were directly
recruited to the grain shop department, those who were

directly recruited for other Departments but were



straightuvay posted to the grain shop and the persans

who uere_initially appointed in other gerhanent department
and later tjansfeerd to the grain shgp, differently in
the matter of seniority. While the seniority of the

third cateqory was not affected by their transfer to

the grain shop, the persons belonging to the second
category were to qe? their seniority from the date of
their joining grain shop degpartment, uvhile for the

persaonnel belonging to the lst cateqory, the seniority

was to be fixed from the date of absor,tion in the
permanent depgrtment irrespective of their length of

service in the grain shop department.

14. The Hgn'ble Supreme Court held that while there
was a rationale for giving the differential treatment to
the persons belonging to the third category, the sersons
coming from the second and first categories having
become members of the same class or unit governed by
/service
the same condition of 4 uere entitled tn be treated
alike. 0n this hagsis the Railway Bpard Zircular dated
1-72-1975 was issued treating the personnsl belognging to

the second and third categories alike for the purpnses

of seniority.

1

15 The factes of the aforementicned case asre totally
different from the facts in the case before us., The
ratio of this decision Cannot, therefore, apply to the

e ant higd

o

present Applicants. In fact, the Agp

not kxR pressed this psoint in the rejoinder affidavit.
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16 So far as the seniority of the family planning
staff is concerned, the Respondents have stated that
this decisinn of the Railan pard in their case is

not applicahle to the Applicants. The Applicant

has © annexad a Copy cof the relevant circular dated
1/8-9-1979 dealing with this matter. It appears that
the Railway Board has revised their earlier decisinn and
had directed that the seniority of the family planning
staff shall be rsckoned from the date of their asntry

in ecuivalent grades and not from the date of issue of

the letter. The context in which this order was issued

is not clear from the circular. Neither the Applicant
nor the Respondents have stated in what circumstances
the family planning staff uers absorbed in other
departments and what were the consideragtions for
granting them senicrity on the basis of their past
services. In the ahsence of any specific averments

in this regard either by the Apg,lizants or by the
Respondents, we are unable to @apply gz the principles
enunc iated by the Railway Tpard for reckoning the

seniority of the family planning staff to the present

Applicants.

17+ Coming back to the circumstances in which the
Applicant was accommodgted in the Flectrical Department,
we may recall that this absorptionn was only to

provide a promotional avenue to the ARpplicant who

had no such '‘avenue while wcrking as a Lecturer in the

System Training Schaool. 'e have not been shown any rule

L.



wode under which the Applicant could have been given
the benefit of his past services for the purpose of
seniority on absorption in the Electrical Department only
far affording him an avenue of promotion. In the -«

lat

ahsence oFLany such rule, we can nonly Consider this

et

matterimhconsonance with with the principles of

natural justice. From the point aof view of the
Applicantat ¥t will - no doubt - be it just that he

is given the benefit of the past services far the
purposes of seniority in the adoptive degpartment, but,
then would it be just in respect of those persens who
were already serving in the department2 If the Applicant
is given the benefit of past service,. the persons in
. the adoptive desartment uho were recruited in the

ecuivalent grade subsecuent to the recruitment of the
Applicant in his parent depasrtment, will stand to lose
in the matter of seniority. Thus, while it may he just
and fair to induct the Applicant in another department
in order to give him an avenue of promotion, it would

be unjust to the existing personnel to give the Applicant
seniority over them. In cur view the principles of
natural justice would work against the Petitinner in
the matter of assigning seniority Counting his past

service. in the parent deaprtment.

i8. In view of the feocregoing we are not convinced

that the Applicant should be given seniority counting

19
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the past services in the parent department. The
Application, therefore, fails and the same is

diemissed.s There shall, however, no order as tgp

costse.

Member (J) Member (A)



