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o R D E R

By Hon'ble r~r. S._Da;; Gupta, A.M.

The relief which the Applicant seeks throuqh this

O.A. filed under Section 19 of the Act is that the

Applicant's s erv i cos as Assistant Electrical Enqineer

be reqularised w.e.f. 7-7-19~3 and the seniority be

refixed accordingly with fo1\sequential benefits including

proforma seniority as Divisional Electrical Engineer

w.e.f. 14-9-19!:!3 with all consequential benefits.

2. The facts of the case giving rise to this

Application lie within a short cOrnr1ctSS. The Applicant

was a direct recruit as an Assistant Lecturer (Enq~}\

to which pr.st he waS appointed on Y-7-1964 on being

selected by the Railway Service Commission. There being ';;

no promotional avenue from t h I.s post, in pursuance of

the Railway Roard direction contained in the letter

dated 2-11-1963 for prescribing avenue of promotion for

such posts, the Applicant was absorbed in the electrical

departmen t on th e po st 0 f Assist an t Shop Sup er in t en dent

by an order dated 25-3-1977 and he was assigned seniority
. "'- ~~

below one Shri R.K. Murthy and~ne Shri KK Agarwal in the

seniority list on 1-4-1975, counting his r1ast service in

the System Iecbr"lical School in an equivalent grade.

Thereafter, ~ selection for promotion to the post of

Assistant Electrical Engineer waS twice proposed to be

held in 1977 and on both the occasions, the£\pplicant's

name appeared in the list of candidates. The selection,

however, did not t a'c e place. On t'he contrary, the

Railway Board vide its letter dated 17-3-1979 communicated
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the deois i.on that the -ipp Licarrt snoul d be allowed to

appear at ...he limited departmental competitive examination

for promotion to the post of fssistant Sngineer agains\

25/b quota of the va can cy • This de ci.s j on was communicated

to the Appli cant by lette r dated 31-5-1979, a copy of

which is at Annex~e-4-15. The Applicant represented

against the decision but no action was taken. The

Applisant was, however, pr orno te d on ahhoc basi to the

post of Assistant Electrical Engineer by the order dated

21/22-2-1980. Acapi of this order of promotion is

at Ar.nex'..:re-A-20. Thr- re af t.er , the Railway Board decic'e-:l

by its letter dated 30-1-1980 comnurii cate d to thE' Applicant

by thp ~3eneral r:anager (r) letter dated 25-3-1980(Annexure-

A-21 and 22 r'e spe ct.Lve Ly) t that the AppLi can t should get
',r

seniority from the date, he was Qiven lien i.eo25-3-1977oThe

Applicant represented against the re-assignment of

se ni or-Lt y but to no avai L, S'Jbsequently, the Applicant

had at te'nd=d tlJe course of training at the Railway Staff

College meant for the Assistant E:!..ectrical Engineer

arid had passed this course standing first in order of

merit. He also passed efficiency bar test. Lato r on

it was decided to hold the 51? Ie ct.Lon for forming

a panel of 14 persons for tho ost of Assistant

ELe ctri cal Engineer against 75ib of vacancies and

eligibility list of 46 cardidates entitled to appear

in the above selection was published vide letter dated

24-5-1983. The Applicant's name was shovJ)'1 at serial
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No.2, above that of Shri ~K Agarwal but by a letter

dated 3-6-19ti3 it was notified that the Applicant was

not eligible to appear in the said selection test and

his name was deleted from the list. The Applicant filed

a suit before the Court of Munsif, Gorakh~ur and obtained

an interim injunction to the effect that one post of

Assistant Electrical Engineer shall be kept vacant till

the disposal of the suit. The examination, however, was

held and 10 candidates were declared successful which

included 9 persons from Serial ~os.2 to 10 who were

junior to the AptJlicant in the earlier s en'Lor Lt y list

vide order dated 7-7-19ti3. ti persons were regularised

on the post of Assistant Electrical Engineer w. e. f.
\

'j-

7-7-19ti3 out of ~hom all the persons inclur.ing Serial

No.1 were junior to the Applicant. The suit pending

before the Learned Munsif was transferred to this

Tribunal on its const r t utd on ei t hI s transfer Appliea'tion

was dec i ded by an 0 r der dat ed 4-3-19tj7. By this 0 r de r

a Bench of this Tribunal ouaah e d the order dated 3-6-19tl3

deletinq the name of the ~pplic ant from the list of
\

candidates for selection test and di r act. e d that the

Respondents shall consider the Applicant for regularisation

by permitting him to appear in the next examination and

in Case he Qualifies, to regularise his a dhoc services

as Assistant Electri::;al (ngineer from due date.

3.. The present grievanc e of the Applic ant arises out

of the fact that although the Applicant appeared in a

selection test in pursuance of a notification dated

24-3-19tlti and oualified in the same, his servic es as

~
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Assistant Electrical Engineer were regularised only

w. e. f. 10-10-19t:H:~instead of' 7-7-19ti3 when his juniors

were regularly promoted to the ~ost of Assistant

Electrical Engineer. This, the Applicant contends,

is in contravention of the direction of the Tribunal

an d a 1sot h e dire c t ion 0 f the ~ail way Boa r d tot h e

local administration to the effect that if the J:\pplicant

Quali~i8s in the first selection that he is allowed to

take, his Case for inclusion in the ap~ropriate earlier

panel should be p rnp er l y examined and the ~roposal sent

to the Rai'lway Board.

.~

4. The Applicant's c as s is that his seniority on

his absorption in the Electrical Department was correctly

fixed taking into acc ount the past s ar v Ic as rendered

by him in an equivalent grade. Thi s j he contends, is

in conformity with the provisions contained in Para 311

K~~ of the Indian Railway Establishment Manual. He tilas

also contended that similar decisions were taken when

the seniority of the temporary grain Shop staff on

absorption in other departments and also the seniority

of family planning staff who were directly recruited

through the Railway Service Commission or by departmental

selection, was fixed by the Railway Board. The order

by which his seniority has been fixed W.9.f. th~ dat-e' on

which he was given lien in the Electric a1 Department, isr.
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therefor arbitrary and illegal,he asserts.

5- The Respon dents have filed a written reply t,at

in terms of Railway Board instruction contained in the

letter dated 2-11-1963, t,e directly r sc r uLt eo Lecturers-,
l Lk> the Applicants were to be given avenue of promotion

in the different department of Railway'S'~ The Applicait

ua s accordingly given a lien in the Electric a1 Oeptt

w. e. f. 25. 3. 1977 an d his s en i a r i t y a1s 0 fix ed f r om the

same date. This dac i s Lr.n was c nnv sve d by the Railway

80ard vide letter dated 30-1-19tjO. It is furtber

contended that this was not a Case of transfer from

one cadre to another but was a Case of abso r at Lon of

a directly recruited Lecturer in i*~another deiJartment

only to q i ve him further avenue of advancement. As

regards the s en Lor I t y assigned to the ex grain shop

staff and f ami.Ly .il ann Lnq staff, it has been stated by

the Res po n den t s t r, at the dec is ion in reg a r d t 0 suc !,

emp l oy e es has no application to ths ,Jrasent Appli:;ant.

As regards earlier assignment of seninrity of the

Applicant in t:he:seniority list as nn 1-4-1975, the

Respondents have stated that such as s Lqnnan t of

seniority was erroneous and his seniority should have

been fixed below one Shri R.8. Singh, at Serial No.22
Labove

andLShri s , s , Das at Serial No.23. It has be.en emphasised

that there has b e en no c nn t r av en t Lnn of the orders of

this T ri bun a1.

~. The Applicant has filed a rejoinder affidavit

rei t era tin q his c on t 8'1 tin:l tot h e 0 rig in a lAp P1 Ic at ion.

It has further been specifically stated that the
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principle of determination of seniority of t;he

family planning staff giving ben efit of their past

service in their parent cadre On abs o rp t Lon in

other departments, is e qua l Ly ai=l~ticable to him.

7. The c on t r ov ar s y which squarely falls for our

consideration in t h is Case is whether the Applicant's

seniority on his absor,.:>twion in an e ouLva l errt grade in

the Electrical Oepartme'lt shall be counted by giving

him ben efit of p a st s ar v Ic.e in another department or

it should be reckoned from the date on uh ic h he was

absorbed in the Electrical l)epartl1e,t. The pplica/t's

Case is that he should have been given the lJenefit of'"

~ast service and the initial assignment, of seniority in '".

the seniority list as on 1-~-1975 wa~ in accordance with

the extant rules, contained in Dara 311 of the Indian

Railway Establishment Manual. It is also in c on ann anc e

with the principles enunciated for determination of

seniority of the grain sho~ staff and family planning

staff on their absorption'" in the other de.r ar t mant s ,

The Respondents on the other hand have c on t sn de d that the

s en io r I ty of the AppliG ant in the adoptive de~artr:ilent

shall be r ec knn e d from the date he was absorbed in the

departme'1t and not by reckoning past services.

8. The ~pplicant has annexed photo::::opy of the

relevant paqes of the Indian Railway Establishment :vJanual.

~araqraph No.311 of the Indian Railway Establishment Rules

on uh Lch the Applicant s a ak s r-elia1~ ,reads as un de r ~-
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Transfer in the interest of administration.-

seniority of railway servants on transfer from one

cadre to another in the intere st of the admini str ation
J

is regulated by the date of promotion/date of

appointment to the grade as the case may be ."

9,. The ~lain reading of Patagra~h ~0.311 of the I~E~

makes it clear that this pr ov Ls Lan would be app Lic c>ble to

such Cases u'r er a the railway servant is transferred from

one cadre to CIlother iln the interest of admIn Ls t r-g t Lon ,
,

In the Case be f o r e us, the Ap,Jlicantls transfer from the ';';'

cadre of Lecturer to that of the Electrical Department

c annat be held as a transfer in the interest of administ-

ration. This was in the interest of the Applicant who

was otherwise without any avenue of pr omot i.on , The

p r-o vLs Lnn of oaranraph '\10.311 of I~E!'l cannot, therefore,

be made applicable to the present Applicant.

io~ The Learned Sounsel for the Applicant also sought

relianc e on the dec Lson in several cases. We may

briefly refer t'o such decisions. The f Lr s t; d ec Ls i on on

which the Applicant e e ek s r el Lanc a is that of the

Hon'ble Supreme Court in the case of J1.S. Murthy its·

Deput y Chi sf Aceo Ur"J ts 0 ff ic erretJorted in 19ti3 Vol I

SLR 655. In Paraoraph 20 of the decision it was

interalia observed that if the transfer was on administra-

tive q r oun d from one d eo a r t ment or office to another,

the seniority of the transferred Govt. servant shallJ?v,
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be fixed with reference to his first appointment in the

former department or office from where he is transferred.

This decision would have been ap pLi.c a bl e to the
/had

Applicant L his t r an s f ar from the post of Lecturer to

the cadre of Electrical Department been on administrative

gr 0 un d• The App1Ic an t i s t r an s fer c annot, howeve r , be

treated as a transfer on admin Ls t r g t Iv e ground since
"

no interest of the administrati'Jn was involved, in such- '~!I

transfer. It was only in the interest of the Applicant

and, t.h e r ef'o r e , the r e oues t of the Applicant for such

a t I'an s fer is imp 1i ed. In the aforesaid dec LsLnn of the

Hon'ble Supreme Court, it has also been held that if his

tra'1sfer is on the r e ouas t of the transferee, his s en Lnr Lt ;

has to be determined with reference to the date on un Ic h

;

'",

h:l' Came to be transferred to the orqanisation.

11- ThP. next Case referred to by the Learned Counsel

for the L\piJlicant is that of !:J.K. Jain Vs. Uninn 01"

India regortej:l ine 19HH ) /:j ATC 374. In this case, th e

~p;Jlicants were a sk s d to give their willingness for

being absorbed as Assistant Permanent '.Jay I,spe::tors as

the y mi gh t be I' en de I'ed sur p1us. '.Jhil eon 9 0 f sue h

persons was allowed benefit of past service for reckoning

seniority as Assistant 'lermanent \Jay Ins;Jector, the

Applic ants were denied such benefit.' The Ahaemdabad 8ench

,
of the Tribunal held t!-)at the Applicants should also be

9 i v en s i mil arb en 8 fit s • The f aCt s 0 f t his Cas ear e

totally different from the fact of the Case l:Jef'lro us and,

the ref 0 r e, t his dec is ion has no app1i cab i 1it y tot h e

;:> r es en J: AP P 1 Ic ant.

~.



12. The next decision relied upon by the Learned

'Counsel for the Applicant is that of the Madras Bench

of the Tribunal in the c ase of 3.Mookiah and urs Vs.

Uni00 of India and uthers reported in (L992) 19 ATC552;.

In this case certain Sr. Signallers/Signallers, on

.being rendered surplus, 1!'Jereasked to indicate tb.eir

willingness for absorption in the clerical c adr e without

Lnd Lc atLnq any likelihood of loss of seniority. In

such circumstance s, the Tribunal he ld that the assigning

of bottom seniority to the .\pplicants in the clerical

cadre \NaS ar-bi t.r ery. The facts of t:l is' case are tot ally
Lfrom

different· L, the facts of the present case. The

,~pl~cant in t he case befo.;~c.'us was not rendered surplus

which ne ce ssi 'tate d his absorption in the Elec~r ical.
~partment. The ratio of S. lVncokiahscase cannot,

\

'~

the re fore, be app lied to the ore 5ent Applie ant.

13. The Applicant has also sought re liance on the

decision taken by the Railway BOard with regard to

the se ru.or i tv to be as si oned to the or ai n shop staff
J :;.J :.:,.J •

and the family planning staff on the ir absorption

in the other departme nt of the R ailvvays. So far as

the grain shop staff is concerned, i;he decision of

the Railway Board is in pursuance ;if, the decision of

the Hon'ble sup re ne Court in the case of G9neral~Manager

South Central Railvv.2Y....Jl..s.AVd Siddhanti reported in

AIH 1974 S.C. 1755. This case arose ~ut of the Rai Iway

Board decision to treat the persons who were directly

recruited to the qr ai n shop department, those who were

directly recruited for other 02partments but \fI,ere
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straightway posted to the grain Sho~ and ~he ~ersons

who were initially arlrlointed in o t h e r ~ermanent de,Jartment

and later t:-ansferrF.'d to the grain shop, differently i"

thp rnat.Ler of s en Io r i t v , :Jhi~e the seniority of the

third c ateqo r y was not affpcted by their transfer to

the g r a ins hop, the per son s bel 0 ngin g tot h e s ec 0 n d

c e t eno r y werf: to qet their seniority from the daLR of'
\

their jnininq grain s~O,Jje,Jart"'8'lt, u'r i l s for the

personnel belonqinq to the Lst' c ateqory, the seniority

was to be fixed from t~e date of absor~tion in the

p e rman en t de~artment Lr r ea.r ec t Lv e of their length of

s e r vIc e in the grain Shop de,Jartm8'lt.

14. T~p Hon'ole Su~reme :ourt held that while there
0",

was a rationale for giving the differHntial treatment to

the ,Jersons belonging to tile third category, the ,Jersons

coming from the s ec on d and first categories having

bpcome members of the same class or unit governed by
Lservice
were nntitled t8 be treatedthe Same condition of ~,

alike. nn tllis bauis l.~e RaHusy '3oard :ir::ula r dated

1-:2-1975 was issued treating the rJersonnel belonqinq to

the second and third c et eqo r Lns ali~R for t h e pu rp o s es

of seniority.

/15 The facts of the aforementioned Case are totally

d iff e r en t fro m the f ec L; in t h P C a 5 8 be for e us. T-,e

ratio of tihis decision cannot,' therefore, ap,..ily to the

present Ap,Jlicants. In f a8 t, the r.. t:l iJ 1 Ic on t hac!

Bot Xl){rx~R~ tJressed this ,Joint in the rejoinder affidavit..

J2-(
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16. So f'ar as t~e seniority of the family p Lann Lnq

~3taff is concerned, th.e Respondent~~ have stated that

this dec i s Lnn of the fiaill..Jay '1oard in th eLr Case is

not a~;JlicafJle to thp Applicant.. The.t:\r:lr:llic8nt

has annexed a copy of the relevant c i rc u l a r cat9d

1/~-9-197Y aealing with this matter.

the Railway Board has revised their earlier decision and

had directed that the 'seniority of t+i e family planninq

s t a f f s na 11 be r sc !< 0 n e d fro m the date 0 f t ~ e i r 9'1 try

in s ru Lva l en t grades and not from t'le date of issue of

the letter. The c on t ax t in u'1ich this order was issued

is not c 1 ear fro m the c ire u1 a r • I\j e i the I' the Ap P 1 ic an t

nor t+i e ~esp("Jndents have st~ted in what circumstances .,

the family planninq staff wer? absorbed in other

rlepartments and what were the considerations for

qrantinq them s en Lor i t v r m the casis of t~eir past

s e tv Ic 88. In the ab s onc e of any s,Jecific averments

in this regard either by the ApJli:ants "r by the

q~spondents, we are unable to app Ly ~X i.hr; principles

enunciated by the 8ailway loard for r ec kon in q t~e

seniority of the family planning staff to the present

App I Ic an to •

17'. :oming bac k to the c Lrc ums t anc es in which the

~pplicant I.JaS aCcofT1:T]odated in the ':lectri:::al Department,

we may r sc a l l that this absorptionl was only to

provide a promotional av enu e to t.~E! Ap,Jlicant who

had no such avenue whil'e' ucr'<ing as a L~ turer in th e

System Training SChool. '1e have not been shown any rule
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~'under which the Ap;Jlicant could have been given,

the ben e f it 0 f his p i'ls t s e r v Ic 8 S for the pur po s e 0 f

seniority on absorption in t~e El ec t r-Lca l Qepartment only

~(1r affording him an avenue of promotion.
Lat

absence ofLany such rule, we Can only consider this

In th e

ma t t e r Lrric on s on a-ic e with with t~e p r Inc ipl es of

natural j us t Ic e, From the ,J'lint of view of the

Appl ic antat it will. O.D1doubtl· be it just that he

is given the benefit of the past services f'n r the

purposes of seniority in the ado~tivp. rjPpartment, but,

then would it be just in resriect of those persons who

were already serving in the department2 If the Applicant

is given the benefit of past servicR,. the persons in

the adoptive d~J~artment who were recruited in the

e ou i.v e l en t grade su bs a ouen t to the recruitment of the

Q.;Jplicant in his parent department, will stand t(1 lose

in the mat t era f s en i 0 r it y. TI; us, uh i lei t may be jus t

an d fair to induct the Applicar'ft in another department

in order to give him an avenue of p r omot i on , it would

be unjust to the existing ;Jersonnel to qive the Applicant

s en Lor Lt y over them. In our view the princ iples of

natural justice would work against the '"'etiticmer in

the matter of as s i qn Lnq seniority counting his past

service in the parent deaprtment.

18. In view of the foregoing we are not Convinced

that the ,Q;J,.llicant Should be given seniority counting
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the past s ar-vIc ns in the parent department. T~e

IIp,:llication, t~ere"'ore, fails and t+i e SamA is

dismissed. There s~all, however, no order as to

costs.

Member .(A)

R sol


