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Original Appli cation No. 213 of 1992

Amrit Lal ...... Appli cant •
v«.

Union of India
8. Others ...... Respondents

Hon' bl e lvlr. S. Das Gupta. A.M

This O.A.no. 213/92 has been filed under section 19

of the Adnioi-stxatiMe !ribtmal s.l.Act .J.985 seeking direction s

to the respondent s to appoint the appli cant on compassionate

ground to sui tabl e post for whi ch he is found fit.

20 Briefly stated the facts of ' the case are that the
~. L.!to

appli cant chairn s to be adopted son of one Dhani Ram was Ra-.J
A

ilway employee and who was medically decategorised in April

1986. There-upon the wife of the Government servant sub-

mitted an application to the r-espondent s for compassionate

a apof.rrtment of applicant no s L as the adopted son of medic-

ally decategorise government servant. The same was how-

ever, rej ected by the respondents vide their letter dated-

16.4.86 (Annexure A-8) stating therein that the deed of

adoption submitted by the applicant was not valid and as

such the applicant could not be considered for compassio-

nate appointment. Subsequentl y, the appli cant filed a

declaratory suit under section 34 of the Specifi c Relief

Act seeking a declaration that he is adopted son of the

medically decategorised government servant. This suit

was decreed in his favour. Thereafter, the wife of

medi call y de categori sed government servant submitted

another application for compassionate appointment for

the appl.Lcant on 21.2.1988 followed by representation
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to the railway minister. However, the res~ondents have not

given any favourable consideration to the request of the

appli cant. hen ce thi s peti tion.
}

3. In their O:>unter-Affi davi t the respondent shave

resisted the claim of the applicant on the ground that

there is no valid adoption of the applicant no.l by the

medi call y decategori sed government servant and he is not

entitle·to be consider for compassionate appointment.
\':. ~

They have al so taken Q.f pl ea,\.at the time of medi call;J
'"

categoris~the government servant was 57! years. Dur-•....

ing the course of argument the learned counsel for the

r~spondent6 urged that under the existing r~les of the

iailways relating to the compassionate appointment, the

family was not errtd t.Leot.o this relief as the government

servant was 57t years old.

4. I have carefully heard the rival contentions

of the counsel for both the parties and perused the re-

cords.

lA;. ~·cl
I would like to take up~the second plea of the

respondents which relates to the age of the government

servant at the time of retirement since this point was

urged by Sri G.P. Agrawal, counsel for the respondents

at some length. In this connection he sought to rely

on the railway board Master Circular no. ElNG)II/<;()/RG-J/ 117

dated 12012.90.1nstructions contained in Pala 1 (IV & V)

are relevant in this regard and quoted below:

IlIV). .'hen Railway employees become crir pled
or

while .Ln sel:vi1cecL develop serious ailments like
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heart disease, cancer etc. or otherwise medically
decategorised for the job. they are holding and
no alternative job of the same emoluments can be
offered to them.

l(V). Where, on being medi call y decategori sed,
a Railway employee is offered alternative employ-
ment on the same emoluments, but cho¢ses to re-
tire and reCt'Uests f or compassionate appointment,
provided that if he has If(..ss than three years of
servi ce at the time of decategori sat Len, personal
appr-oval c-of the ,3Genel'al,'1Manag er is to be ob-
tained before the compas-sionate appointment is
ma~e. •

6. It woul d be clear from the above instructions that

the question of age of employee at the time of retirement will

come in question only when on being medically decategorised a

~ailway employee is offered alternative employment on the same

emoluments, but choe se s to retire and requests for compassion-

ate appointment. In this case, it is the contention of the

applicant that the retiring railway employee was not offered

any alternative employment whereas, the respondents in their

counter have averted that he did not seek alternative employ-

ment andt bat it Was obli.gatory on his part to. request for

al t ernat Lve j ob, ,Respondents have not however, cited the

rules under which the medically decategorised employee is

obli sed to seek al t ernati ve employment. Whatever be~ Ii kUv..

rule ..•.ti;e position in this regard)it is an undisputed fact
L>..

that no alternative employment was offered to the employee

and therefore the question of his refusing the same and
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cho~sing to retire does not arise. In this view of the

matter the Lnst rnctd.on contained in para l{V) of the

Master Circular no.E(l\G)II/901 C-.l/117 dated 12012.90

is clearly not applicable to this case and therefore

the age of the employee at the time of retirement is

immaterial in relation to the question of compassionate

appointment which, in this case, shall be guided by the

instruction contained in para l{IV) of Master Circular,

which does not lay down any age bar.

I have taken judicial notice of the fact that

the rules framed by Government of India, Department of... '.,r.Vn " IM.J
Personnel,A. compassionate appoi rrtment, ~as compiled in

Swamy's CompLet e iv1anualon Establishnent and Adninistration
IA:. ~ uf>\A./~

for Central Government Servant~that in respect of Gov-

ernment Servant retiring on medical ground, compassion-

ate appointment may be consi de.z.i4provided such retire-

ment takes place before attaining the age of 57 years

in the case of group D employees and 55 years in res-

pect of all other employees belonging to other groups.

I made specific qu~y to the learned counsel for the
\.t-

"

'f'"

respondents as to whether similar provisions exist in

respect of the department of ~ailways. The learned

counsel howeve i , has been able to produce only a copy

of Master Cir cularddated 12.12.90, the relevant; in-
l~

instructions contained in whi ch, have already,.. ana-

l y sed supra.

8. In view of foregoing I am unable to a-ccept

the contention of the respondents that the appli cant
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is not errtd t Led to be const.dere fo r compassionate appoint-

ment on the ground that the railway emp.loy ee had attained

the age of 57!- years at the time of retirement. This

pl ea is therefore rej ect ed,

9. I may now come to the more substantive plea

relating to the validity or otherwise of the apoption

of applicant. A copy of the deed~dPPtion which has
0-

been filed with Annexure(A-3) is registel.ed document
"-

in which it has been stated that one Sri Dhani Ram

and his wife, having no child of their own, are ad-

opting one of the sonsnamad Amrit Lal),of Dhani Ram's

real brother Sukh Ramo Both the parties to the stated

adoption have affi)£ed their L. T. I. on the docunents.

Admittedly thas deed was registered long after 8.lD.70

when the applicant claims that he was adopted by Dhani
.I..
Ram and his wi f e ,,..

.10. As regards the acceptability or otherwise

of the registered deed of adoption, section 16 of the

Hindu Adoptions and Maintenance Act, 1956 is relevant.

Thi s section reads as follows :

"16. Presumption as to registered documents
relating to adoptions- Whenever any document
registered under any law for the time being
in for ce is produ ced before any Court purpo-
rting to record on adoption made and is signed
by the person giving and the person taking the
child in adoption, the Court shall presume that
the adoption has been made in compliance with
the provisions of this Act unless and until it
is di sproved. It
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110 In this particular case though the deed was

registered long after the stated date of adoption, there

are various ruling of the Courts that the document of

adoption must have some narration with respect to the
-fI... t.U-V tr.,..r- ~f.

f act s of adoptionr-, ft need not be anadoption in pre-
\ CoV\ k.-.~/)to..J....e. e ~

sent.~ eentedtptuou s with the do cument 0 It may even~.'
be a previous, adoption to acknowledge by the documerrt,

In view of this the deed which Was registered purporting

to be a deed of adoption of Amrit Lal by Dhani Ram and

his wife would co~v~rise to a presumption that the
1.t-,

adoption was made in compliance with the provi sion of
LA"'~j

the Hindu A-doption and-Maintenance Act, 1956, ;0 tbjsu:
i'S is di sproved.

12. In the above view of the matter onus would

lie on the respondent to di sprove the fact of adoption
\.A. o..d

of Amrit Lal by Dhani Ram and his vvife/,-has been claimed
"

in the deed of adoption. Neither in the Co~nter-affi-

davit nor during the course of argument the respondents

have been able to produce any material whi ch would go to

disprove the claim of adoption ~ Amrit Lal by Dhani ~amv--,
and his wife. Respondents are therefore, not competent

to rej ect the request of the appl I cant for compassionate

appointment on the ground of validity of the deed of

adoption.

130 We can look at thi s matter from the slightly

different angle also. Para III of the Master Circular

dated 12012.90 stipulates that the compassionate appoint-

ment may also be extended to a near relative •

• Jt' •••• o ••••••••• 7/_
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•

In this case Arnrit Lal, the applicant is 'stated to be
of the

s~oL real brother of Dhani Ram, the medi call y decate-

gorised railway employee. Even if the respondents

dispute the fact of adoption of the applicant, his

being the son of the real brother of Dhani Ran has'

not been di sputed •. The appl.L cant should therefore

qualify for compassionate appoint~ent as a near re-

lative if, not as an adopted son.

14. In view of the foregoing di, scussions the ~~t~..
su cce eds , The respondent s are directed to consider

the request of the applican~ and apPoint him against

any post for whi ch he is found fit wi thin a period of

three months from the date of communication of this

order.

15. There shall be no order as to cost s.

LC
Member (A) I

Dated : fa January, 1994

(MoM.)


