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original l\pplication Nd~174 of 1992

D.K. Yadav
"_ .•......--- ...-- Applicant

Versus

Union of India & others -------- ~espondents

Hon'ble M~: Jp.sticEeU}c"~_SFivastava, V.C.
Hon'ble Mr, K. Obalya, A.M.

( By Hon: r1D:~Justice U:C: sri~astava, V~C1. )
,.

Whether the Fundamental Rule 49 (i) or .Rule 49 (iii) will

apply is the main ques tion to be deci ded in thi s c ase:~ Tffi re

are two Stlb-Divisionals Head Quarters at Hainplri, One is

held by Assistant S~post Office and the other by s:D:i:

The Post of A.S:P.Os is of higher grade in the same line cf
~ L!- •.•. 4•._ "'.. ~ r:

promotion. The post of A.S'.P.Os ( Head qu,arter) stationed at

Mainpuri is also available in Divisional Office to assist the

superl ntendent:- The ,post of A:S~P:Os (Head quarters) and
'i S ~

A:~S:~p. Os sub-Division are of equal status but are higher
~ [;,t".a... ., ~ •• , .-._

to S:D:I:; in the same line of promotion. one Shri ~B. Bajpai
•... ..~--

A.S.P.Os was promoted
• ~ t

and tr~nsfe'rred vide Additio~a~

p).(G:_.I~naJ?lt~MemoNO~ S~affT'rf/SPOCH'. III d~ted 3~8:~.987 and

one Sh~i n'~I1:f'rasad was,posted _in his glace: In, orde~ tQ.
W 0 ,•.•.. __ t;._ ~._ ••._ _.~

relieve Shr.i.H.B. l?ajpai~_ the applicant/was S.D.I'. Hainp.lr i

Sub-Div~sion was o-rde~edto work as A.S•.P'.os Sub-Division
.

vice Shri Bajpail: The appcdrrtmerrc letter, indicates ths;l,t the

applicant Sbri D~K~ Yadavt s: ri~i: Mainp.1ri.•., was 0 rdered to.•.
• i

work as ~f£iciating A::S':P:os (HO) M~inP:l.ri...pivision purely

on temporary and adhoc basis till further o~der.s: He will

also look after. the work in his ownsub divisions in addi-

~.on to the charge of A;:~:P'~osSu.b-Divi~,ion: The.•.,applic~n~ ,

held .tl1e addi tional charge o.f the Lowez post from 24"~9:87
,

till the said Shli R:Ii: prasad joined~- The said
.. I..- e, t..;, t

R.L. prasad A.S.P,.Os was granted leave from 20r-6!88 to
• •

..
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w .__ but
1'.7,.88 ~~ the applicant was ordered to hold ch~rge of

A~.S:P".osSub-Division in a?d~tion to. ~s o'~nwork ~n1 worked
" .

on both th~ posts from 18r.,6:~Q,8to 5:-~7:-.88~ OpeShri K. L'~. .
Shakya A)r:p:os. (Head Quarter) was trapsferred and applicant

whowas ?:J.soworking as_A:S:P~os Ma:!-np.lri Sub-Division:in
" . "

leave .arrangern~nt was ordered to work
. -. . ~

Oaarter, Mainpuri and to look after the work of Mainpuri Sub-- .•...•. '"

Division (S:D~I) the Lower post in addition and this arrange-

ment was continued from 28:-6:~88 to 31~10:88 -: The applicant\6

grievance is that he was not paid the emolumentsam a.l.Lowanc es

which he is enti tled ~:

According to the respondepts he was~dtt..t'a higher

cadre admissible "to him as per F~49 (i) dU~ the spells.

During the first spell both su~Divisions aere.kept in the one

and the same office '"Jhile in the second spell th~ appli93.nt
•.• _.... l,.. <-

was promoted to the post, of A~S-. p. os (Head <l¥.arter ) _ purely0, teI?Porary basis and was ~k~d to look after the work of
1..._.... i..,... • r t._

S.D.I~. s~Division, Mainpur2.

3. The ?pplicant requested for sanction of additional
. - "

pay under the provisiQ~ of FUdamentalImlc 49 (iii) and his
•

application was forwarde9 but no decision on the same.,has
_ 1. ~ ,

yet been received: AGCordingto the applicant as he wokked

in two offices an~ it maybe a plOmotion to a S:D.J:·~ atd ad

he worked as e', It": in one offi9,es and gut his cadre was

A.S.P.Os the applicant is covered by Fundamental Rule 49 (iif)
and not FtHldarnentalRua.e49 (i) ~:The fundamental rtl!e 49

(1) & (iii) which reads are as under :-

1: II Where a Governnent se'rvant is formally
appodrrced to hold full charge of the duties ofca
higher post., in the same office as, his ownand in
the same cadre; li ne of promotion, in addi tictl U::>
his ordinary dlties; he shall be allowed thE@W
pay apmissiple to him;"if he is appodrrced tQ o££;'
ic=i:-ate in the higher posc unless the.,canpe:l:ent
au~hority F.edu~,es....his officiating pay urde r n ule
35, but no additio,nal pay shall, bowever , be'"
alloMed for perf ormfrr; the duties of the lowe~
post.
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(sa!) "Wherea Governmentservant 1's formally
appointed to hoid charge of anotherpos t .cr .
P2Sts which is or are no~ in the sam~off;ic~,
OJ:' l'lhich, thoogh in the. same office,. is ....ona
are not in the same cadrEVIi ne of promotion ,
he. shall be,allowed th~ pay of thehigher posts
or. of the lUghest pos.t ~f he holds charge cf
more than two P2sts, in addltion to 10% of
the•. presumptive,'pay ofc~theadditional post.'. . .~ or posts. ~f the add~t~onal
charge is held for a perio.d exceeding 39 days
but npt exceeding. 3 monthsl. pruyided that.:if
in any particular case, it i9 consider~d ne-
cess ary' , that the Governrrent .servan t ..?hould
hold charge of another post orposts for a
peFiod exceediD,;J 3 months, the concur-ranee
of. the. Ministry of Finance shall be obtained
for the paymentof the addi tional pay beyouti!.
the period of 3 ~onths.

As per admission of the re~tldents , tre re

were two Sub-Divisions and when the charge of J;·.Sh~Q~OS.sub-

Divisions andS~D~II:is held by the one and sameperson it

should be deemed to be in thf? sameoffice: Too posc of

A.S.P.Os Headquarter MainpJ.ri are of the one and same

cadre •.
...~

5'• According..to the respondents, in the first. •... •.. ~
spell the applicant waS required to hold charge of ~.D.1'.

Mainpurl.Sub-Division in ad~ tion to the cha"rgeof A:S~P-.os

Sub-Division offices and.both the post were kept in the same

office and he held charge of last post in adaition but in

the next spell the applicant worked as A.S.P'~os Sub-Division

in addition to his owndUties ~ The Official also held the

charge. of A:S:P:Os Ilead quarter although
••.._ L•.

he was S.D.I. in t~

Mainruri sub-Division and in the third spell also he worked
. . I

as A. S.p. Os Head.,quarter; l'Jhile he was also eequireCl to

look after \o,orkof his own sub-Division:- ~.~ :.a4s. tre./ ..~ 7~'
first spell is concerned it mayb~ that the both offices

* _. "'"

were held by applicant in :t:hefirst office: Trus, so far

't:lhether t\-10 spells are concerned, the case of th~ appJ.jcant
on .

appears to beisound footing rot of course he worked in the
_ . the has dravm

tvlO offices. ASLmatterI..~ still again&ttention~the J:igher
...

authority, the representati?n has not. been disposed of. No

final opinion in this matter is expressed. The respondents
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directed to dispose of representation filed by the applicant
within a period of 2 months flmlt he date of communi.cationof

this ordeF~' takin;J into consideration the facts ~ the applicant

in the first spell workedin one office and second spell worked

in d[fferent office ': If it is held that FundamentalRule 49

(iii) is applicable the benefit of same ,dll be given to the

applicant: Noorder as to costs::

Vice-Chairman

Allahabad---
Dated a ,r /~J9..g
(g~s)


