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Justica U,C.5-1Viastava, © A g |

s/ ilon'ble Mr. K. obayya, Membar (A)

. 44 ( 8y Hpn'hles Mr., Justice U.C.5rivastava,V.C.)

Greun [ znd D empleyses of Censug Department heve
czces ‘
£i1=G &ll th=: /. which iryelve commen TJucstien & 1-

end f.coc unlf ere boing dispesed of tegether. Officeaf

the Directer| #f Consusg ep=ratiens w=s initizlly net

permmanent and used te be crestad &t th:‘tiwe ef declazratisn

of intentien of t aking censue in the whele er in the part

-~

©° the terrifkery under s-ctiwn 3 of the Cenmus ict 1948
end permanernt wffice ¢Z Lirnpcter Cerns.|s Cpecratisne was
=gtablished [in the U.,P, and ether Steter and the Censts
eperitiens Hzve tzken pleces in the years 1951, 1961,1%71,
1981 ané 1%991. A large number ef st ff have beeq}egularly

sppeinted ard vaerieus service rules hove been framed under

Article 309 |of tha Censtitutien &f India including the

recruitment [rules of claese 1II 2nd cless IV, including the

rules geverning the sarvice of class 1 efficer, Recruitme-

nt rules and cenditiens ef cervice ef Stenegraphers in

the effice of respendent Neg 2 and 3, Class II and class I¥
of U.P., Stzfutery rukes weie prumnlgsﬁed viée Gevt, ef
In€is gazette daced 26.10.1%74, Part II, sectien 3(1)

knewn s Office of the Directer of Census Operatiens

-nd ey-gfficie Sup=srintendent &f Census Opcrgtiens, Uttar

Przdesh(Class III and class 1V Pests)Recruitment Rules, 2!3:@

1274 .Besid=g the @irect recruitment rules, the pests ere te i

be filleéd in by teking¢ the pergens on deputatien fren

Barliexn
Viri,ac Cenkrazl Gevernment and Stcote Drpasrtmeatedthe i
subercinate| steff appeinted fer verious purpeses like -

ststi;;iCal cellectien, cnmpilatidn/Cvding etc. usad

te be emplupel en temperary and adheg basis and sfter
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Cempletien of werk, treir Fafvices used te be t erminated

vBich result-d in messive umempleyment, It wis therezfeer,

Mecsures were tcken for giving empleym=nt t:¢ shese

pPelsens after giving Cencessiens in age by the Central
Gevermment, The lewest effice of the Census Department ’
ishe2@23 by the e¢f: jcer eof Deputy Directer rank ana xhxx i

sseisted by Tebulatien efficers, Statistical Assistants,

Printing Inspocters, Cashiers, Supervigers, Chieckere,

Cempilers/Ceders and cleass IV empleyees like Pegns eotc, |
Only Tebulatien sfiicerg, St .tistical Assistants, Printing
hewe been t aken

Inspscters, Céshiers/en permanent rell of the Gv ernment

but the remaining st=ff is enpleyed en shert term cengrocg |

| !
basis &nd the staff is dispensed with as an@ when it is

not
/ fe2juired by the dsp.rament, ana benefit of sual pav

fer equal werk is alse not giver ts thqn. Alternative

empleyment w:s Ret Civen te many 1981 employees and in

the year 1991 the pPests of Supervisers, Cempilers, ,
Checkers in the Regienal Tabulatien Office, Allahabad
vith the cenditiens that prefzrence sh*l” be given te t he

“x amnleysss of the @3partment having sufficient experismce
were aévertised
of werk/and in pursuance whereef the appliconte applied,

Thareafisr they were @ppeinted withche cemditien that

their service will centimuc te remzin fer ene yeer eg |

upte 20.2.1%992 yhiehever is earlier. The apsliants hzd

nueptisn but te exzcute thke agreemant boing umempleyec,
A public netice was issued/publishe en 28,2.92 'in the

'Dainik Jageran’ indiceting that th services of the
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empleyecs whe have becn appeinted on centract basis in

rhe o Efice ¢f the Regienal nabulatim Office, Al1ahabad,

£..20.,2.1992. 1T wat t herec finr

wrre tarminated w.s.%.

£1. ¢h agpeements Vet ertered inte ancthe scrvices o

82, the thiréd

ths applicemts we:e€ tayminased en 3(.0.

agfezment cntired intw en 1.7.%2 for a perie¢ dthies

mentl:s apithe feur th cgreement W&s everut2d eN 1.10.92¢
ordinf te the soplicents, ghe apove fact chows thit

elthwugh Tle requirements ef the applicirts the centinuity

of work |and pests ware there, yet the respendents, enly

g @eprive thf applic:nts the benefitsef centinueus

gervice, they were requir=@ te £i11 the bend ené enly

fixc 4 smlary wes peié te thaem. Altheuch the Assistent

Cempiléers were emplesye& en regular scale of pay of B 850~

1500 e@né ether allewances @#nd at the mininum ef pay

g<ale the tetsl s2)1acy comes To k 1800/=~, even treugh

they are inferier in rank end status e Cempller end

thes the payment ef woges L Rs 900 tsthe cempile:z and

t. 1050 te the Checker is arpitrery and vielative of

Articlle 16 ef the Censtitutisn ef India. In these

sppligetioms, the applizente have challenged the clauses

1,2,3 8na 10 ef the printes ggreement evccuted between

the apolicent.s an? the respendents, en the greund that

these| cenéitiens are arbitrzry [ang discriminatery.

(w

including thet -h. respenéente heve Gepsived them frem

continuity of s exrvice whichis vielative &f Articles 14

ené 16 ef the Censtitdtion ef Inéia and th: payment of
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Consclidateqa salary is discrim:‘natsry and Mn#s te

tpleitation eof unemple; eg Pe€Zsens, The denis) of the

benefit s Per cenéitien 10 ofthe anreem mtis slce

€LDitriory lang 5iscrimine.tory. The Censgus department

having beceme Permanent @eperimamt an€ censyus Vperatieng
ang

ere alge Lecurring 7 Continueus it jig whedly arbitrapy

&nc dis criminatory N he part ¢f respandent:s te adept

the Pelicy ef tempurary creation of C®rgein SUbercinste
¢fficeg ang thereaftisr to empley the PeIsons for & shert

texm ané then ®Iminate thejir Selvices,

that giving ef empleyment fgr @ shert perjed and there-
after te¢ teminate their Services is arbitrary,;amd

discriminatury. All these €mpleésecs have Workefl fer more

than a year ana it is settled law trat Contimueus

employment eof unempl eyeqd P®Irgens on expleitative Cendit fen

~n adhec basis ig arbitrery amg iiscriuinatory &Rd Where

the empl oyment ig for a perieq of mere than ®Re year, it

shoule be made SR reqular pasig, In thig Comnection he x

made referemce te he case of Daily Rated C-ogual Tplesees

a 25t ame Telegraph & Uniep o hig o &rs.
(al.. 1087 sC 2342) wherein t he Hen. suprewe Court Qirecteda

in regpect of SUCh emple,ees that the Tesponuents shoule

Prepare 8@ Cheme on Tational basise fer abgerbing ags for

®8 Possible the casual labeurers wiho have peen Centinuously

WIrKing for mere than ope Year amae this Judgment was

toll owee ip varisuc Fases_ o Inceme Pax Vepartment by

f8uPh. wupieTe wuurt incluaing in 'Income I'ax__gegarggm;

Staft Welfare Ags cliotion we. YRion of Tudia and _otherg
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(AIR 1988 SC 53i7) amd ik Re) Munic ornor
Karmch jon vg. Pelo Simgh apd cthels (~iR 1928,

of Al in vs. umion ot Inaie (1988 SCC (L&S) 222

o TefemnuCe lias slst peen mo@e T tha Case

w..erzin s

wibitkely

have Werke€ ‘ei Leie the? a Y&®aI WwWSis= direted teo=

gart Lo CENLE: ie

ewist Slmilel pelicly gacigion hee ~zof held

¢ gisciiminetery «n@ sSimiler enplewyecs whe

t@y Lo lleris~tisn. Reielalcd 88

else becn made te the cas= 8% State of Haryans, vs.Piara

singh (JT 199 2(5)s

.C. 17®, irm which guidelines feor recgula-
in gevtie. service

risatien [f cemperary empley«es/have be=n givens

arhe nermal

rul= ¢f owuree, is regular recruitment

threugh the prescribet &gency out exigenciec of

agninistrati

en may semstim:s czll fer an adhecC &

tenparary appeintment Gt be made. Insuch a siwuatlien

sffort sheaul

é always ' te replace such an adhec/

temperacy emplaeyes by a regularly select=4 empleyec

ce|exrly as pessible. such a temperary employes may

algo compz=te

alongwith ethers for suchregular

selection/appointment. 1f he gets selectea, well

cud go.a, Bt if he aces met, he Mst give way teo

che regulard¥, s=1mcted candidaces. The appeimrtment

ot the regul

mrly selected cangidztes canavwt be

withhela <r xept im areyance rerthe salke ©Lr oucCh

Sewnaly, &L

pleyee, he

el ected emp

utheritye

aeiec/temporaly @upleyees.

aenC oL Lemperary employse sheuld

.t Be replacea an-ther adhoc oI temparary

must be replacee only by @ regularly

lo, e, There is necegsary te avoid

Lrnitrary action om the part ef the aproimting




- dndrdly, eyen where an pghoc or tempsrer& enpley.

ment ig Recessitated on 2CCoumt of the exigencies ¢
of :ain.inistrrti';n he gshi le Crainaril, pe erswn fys

from the Slployment eXChanye un) ass it cemnct br.ok

®ela, in which Caset he Pressingcsuse migt be
stated on the file, 1f n> Canci@rte 1e aveilable,

I ie net fpoiscred py thae mploﬂh?nt e¥Chsngr~
Some anpreprizte meth.gs [consiscent wigh tim
I*Tuiremente _t Article i1s shoule pe fillowed. in
wther worgg, there must pa 4 nacice pPublighed ip th‘
the aporepriate B2noer c=lling fer pplicetions ape¢’

21l tioge who aPply in respoage thereto shoule pe

Considered fat rly,

4

A URqualifiea Persoms ovught tobe PPointes enly
wien qualifjed Persoms are pot availamle threugh

the apoya Processes,

If for N, reason, an ahoc or mporary employes
is continuea for 2 fairly lemg spell, the auiiorit-

ies must Consider his cage fer regul arigation
Previded he ig eligiple pa Jualifiea eCcording

to rules ang@ hie service recorg ie satisfnctary ang

bis appeintment €oesnot rum ceunter Lo the Teserva. |

tion policy of the Stete,

<he prepear Course would e th.at each Statg :
. i |

pPrep-res ; BCheme, if ope is not alresay in vogue,

for regul arigation of such employeag COnsistent wit}

its reseryatiogn P2lic, ancif 2 SCheme ig already

framee, the SaMe ma, be made Consistent witn our
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the 1

class or service, as the Case may; be.

S9 1a

lzh.u

Then

sumject to their fulfillimg tie qualifications, if

an, prescribea for tie post ake subject alse te
availamility ef werk, 1if a casual labourer is

continuea for 2 fairly long spell, say twe or three

yeErs-a presumption wa; arise tnat tiere is a reguler

Reeac

veligatory fer the Cconcerned autherity te examine
the fgnsibility f his regularisatica. Wnile aoing

s>, the autherities ought to aeopt a positive appro--

ach couplee with an empathiy fer the persea. Ag has

tenure is necessary for am employes Lo give his best te

éo ‘
the job. In this wehalf, We/ c-ommend the orsers of |
the Govermment of Haryana(centainea in its letter |

@:ted G.4.20 referrea to hereinbefore)poth in relation

to wark chargeé empleyecs as well as casual lsbsur?

3% Accerding to the kearneéd counsel feor the applicant,
all these applicante hove vorkeé for mere thandne year
continueously, the respendents are beund te regularise them |

ani te pay |them regular salary and no regularisation is

areitrary

Constitutid

—7—

votions herein 80 as tO reauce aveidabl @

atien in this eehalf if #mg when suCh personm

oilarisew iie shoule e places imneeiztel; welow

ast regularly appeistee employee in tiat category

r as the work-=charges supleveeg 2nd Cosual

1 are concernec the effert must pe to regularisge

as ior es possimle anu &5 early as pescible

or hig se vices.im sucin a situatien, it becomes

: |
repeatedl; stressea by this court, security ok 4

;1

ne violative of article 14 amé@ 16 o€ the

m of Imaia., nccording tothe respeonéents, tha
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"
Question o regularisation camn arise umly when there are

vacancies for the same. [he ofifice has been am-lishse
éne tiie posie hove alsée peen abolisea 2nc ti@ Buileing

hag BPeen vacated cRd variue otner sfaffand otiier

OfriCers have Becn repatriatee t. their parent e@partmeat

ame Cuestien .f reqularisati.a car arise emly if there

3r'e vaCancies ana the question »f vaCancies will arise
enly wilen new Cengus takes plact ane there Peing n.

posts, ne questionof regularigation ariscs. Accordimg

tthe respénieﬂts, the cases Cited by the applicants

will net apply amd they were net the Cepss of temporary
-‘eparhuonti wlhiere the pests are crcated for a shert

tem and the analegy givem by the learned coungel for

the applicant will mst apply. neference nas ®een made
te the iczauL of }. Ramanath Pillai vs. State ®f Kerala
ang _sthers (1973 SCC (L&S) 560) it Las meen ebserved
that"the aﬂolitium of pests is an execative pelicy -

dacision, whether after abolitien of tle pest the

Gevermment servant who wag holdinc thesest weuld ex
ceuld be oﬁfercd any empleyment under the State weulé
therefore, be a matter of pelicy CPecisisn ef §h= Gevt,

maCguse the abelitien eof peosts #ees net cenfer en che

PeIgen holding the abolishec pests any right®. It
1
wes further esserveg thag ct - Severnment has a right te
mske akteratien in the estoblishment aAcceriing te the
exigencies ®f administretioen and such s paolicy é@=ciaien
by the Gevernment Cannet bp any reeson b= g:ié te be a
|

celeurck e exercise ef th- puwer ®ythe State, In the
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-n- ertlers (1982 SCC (L«S) 208) it vas h=1¢é "the

¢covernment has always Tthepa*er, supject, ef cTulis, to

the comshitutivnel previsions,to Levrgenieas @

separtiient e previce efficiencywné te krind abeut

-
K.Rajon Crgn Bnd eLic IF Vi, Stete of Tamilnadu

aconemy.The pewecr =& ap3lish & pest which mar result i1

in the

gecisi

actim

taken

action

helgr r thereef cesfeing te be @ government
inherent in the riochg ©s create it.

r er net @ pess sheuld be -¢taineé er apelishad,

gentially @ matter of pelicy €ecisiwn . But the

on sheulé be taken in go®d fsirkh and the

to ga-t rid ef &n incenvenient incumpent. Any

, legislative eI sgacutive, taken pursuane te

the powecre ip aboligh & pest is alwaSs sukject te

jusaicial review." M. Ramnath illai Cose was Rlised

snin K. Pejencran's case, According teo the respentients

the qu

estion of regularisation of these empleyees,

thus can arise, enlyr if there are vacancies and the

éepartment is centinuing and appeintmant will b=

maée ebviously in case vzcancies are croaiaé, The

retrenched empleyeess are teé ®a given priericy and

their cases for regularisatien can e cegnsgié :red aven

new, as and when vecancies arise ané incace the

vzcancies aré nct there, ther- can not k= any regular-

igation of e ach ané every empleyez, grriyLiRndes i

grayné

Cenéitien No, 1C has wetn challenged cn the

that the applicents shell not e entitleda te
%8

any empleyment, is arkitrery #mixax af tar renédering

S

te ab lish a post sheuld net = just © pretcnce ;

{

|
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service, a#

other depa:tments can be done.

S, JUn beiialf ot the epplica ts reliance lask

inthe ci:ce

(Alx 1987 SC 1801) in which it $as observedsMlwe have

careﬁulay Considered the matter anc &after hearing the

counsel for

ot AJP. stete Construction Corpération Ltd, whosce servic es

haveiheen t

tion, shall

anc cbnditians either in the Government Department or

in thk Government Corporations.™ rhis case will‘not

sequatrely apply in the present cace, as it is tre cas

whereithe employees are not the gcovernment employers,

but they arg

ObseryatiOns were made that their servic es wefe cantinued

|
in the same
andot$er cor

6. #o far

retreﬁched e

in thé welfa

persons who

Be gi#en for
1

theTri‘,bunali

and to inter

to chénge its policy, though certainly directions and

Of G. Govida xajlv _Vs. A.r'. Steel Corporation

A1y

-] Qe

e

PEr statutory provisions absorption in

m
ol
M

D
3

'
—
o
(\
)
Q

the parties, we diréct t hat the efMploye~es
4

rminatec on accountt of closure of the Corpora-,

be continuec in service on the sane terms

Y
-

the employecs of the State Corpa@ ation.

terms end conditions in the Government Deptt,

porations.

as the government is concerneéd, for

mployees, osviously the rules are there and kk

re state itis to be seen alongwith tre
are waiting for their turn. Lirection can

Creating posts for all thess persons But

s not conpetent to
policy

issue any such@irections

fere in the/matter and requires the government |
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wEe
ob-ervations can kemade which/will discuss hereinafter.

125 on behdlf of the applicant, conaltion N>. 10 of the

agreement has kecn challengea anc thus condition puts a

par on these epployecss to get any employment .The retrenched
employe=-s ak« entitlec to certain benefits even in the
Central Gov¢rnment.The retrencried employe-s are also

# entitle¢ to|certain pencfits uncer th@ verious schemes/

which are framed by the Central Government and the confract

was in respect of Census Department and the Central Govt.
amd no bar caldé have been put in for debarring the

because
employees to apoointment in other departments.Merely//

\

a person becomes an employee of one department the ifself |

Goes not entitle him tope an employee of the other depart-

ment. The dlause insertcc is arbitrary and entail senefit

tothe employer ané a sort of excessive condition and such

a clause in Government gervice is against public policy

hit ey the Puklic policy of the contract. Thus the clause
of
hz:s ¢ot to|/®e struck down On the ground/its being atainst

public policye.

8. It wals then contendec that even then the respondents
were not justified in terminating the services & the
applicentsg, by closing their Recional Tabul ationOffice,

=s ssoch an action will result in denying the employment

to more than 450 persons in the Regional Tapuletion office |
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|

Allahapad ana more than 4500 persons in resnect of

in

a¢ll regional Tabulationoffice anw/ such circum$tanc s,

thie vovernmert should give alternative employment to
such persons in their aesartments or public sector
corporations. In thic connection reference has mede to
the cace of Gomwida Rajlu .suora). Census department is

€ permanent/temporary depRrtment and ec and when the w
workescalates Or Census takes places, temporzty #muloy-

ment is ¢given to persons who are desirous of heving

employmentianc not having employment in otlter desartments

|

anc they offer their services in the Census Department
only for the purposes of employment But many of them

get permanent appointment in the department after putting]
in satisfactory service/work thérein.

9, Census department is a permanent departient and

its activiﬂiei are s road over for ye-rs tagether and
j effect

it has got ramifying,/ :nu onrnose of the department
‘ o

stiows that is work can go for years together. It is

v
for the government, which under the Sta:e Policy
requires td see that mOre personga e given permanent
appointment and avenues of promdtionsfor years together

ant some of them become overage. Whie acting as a
Welfare sta@e, the Stale Cen even extend the scope

Of the department and the number (0f retr -nched employec:s
Can be reduced, XmWXErrr>LRRkXxGRELSXEEErkemifikers +then
many other persons will continue to remain in employment

for providing jobs and for allowiny them to get jobs
or
again/for thos: who pecome permanent or recul a: employees|
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opviously the employes=s of the d epartment are entitlec

£ 1 “ence OVer outciders and

G D 1 vVen _Al_/‘._'_h\_"}

-
rw
"

there is no guestion of appointing outsiders unless the

retrenchea enpployecs are awsore®ea. In the case of D.K.
cases
Saxena vS. Ub\).I & Connected/(\‘).A. N Oe 385/1991 GECld:

on 26.2.93, we have airectea the r&spondents for framing

scheme andg t come will alsdo ap ly |[in this Cca5e€. we

" issued certain airections in that cas¢ which are as

followss

“sccorgingly, the respondsnts are directed toframe

a scheme within 3 months which mey contain the

ap ointment of 900 or remaining employe=s and their

apsorption and regularisation anc aphointment of

subsequently appointed employees wno have been

retrenched and their appointment in the department oI

elsewhere if they Can ke given appointment as

retrenched employess, in the other aepartments. and

thosz| posts are not to be filled in by outsiders

so lang as these employees are appointed ana including

thosd who are waiting for their tum inpursuance of

1984 | judgment ard they wi}l o2 given priority over

the Ftaff appointec in substquept years. In case ths

re still working or on t he verge of

emolpye=s. who &

retrenchment, O working unds=r the interim orders

of the Court, will also e given penefit of the said
scheme anc their regularisation and absorption will

also take place as mentioned abw €. 1f vacancies are
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‘ existing or last date of working has bean exte*’gc‘nej'
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the incumosenits will pe allow:c to continue to hRola
“ ;

the pOSt." !

The above direction has ®Beern ro:fFjved -o 900 employe:s
we akove ..
put in this casesare issuin /directiomns for all the

retrenched '
/employees of the Census Department which will cover

800 employe~s &nc other retiencligc employees Of the
Census bepartment who are still working and who a!e

not covered by th HighCourt judgment of 1984, fhe
L apslic:nts! |Ccases £3r abpove bengfit will be cOhsicered
after |cgses | of 20Ciemployees h=ve bezn considefed. 4£.

10, The applications aredisposed of as above with no

oraer as| to [cots., ! /E:
e —
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