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't,12 Mr 

n'^la Mr 

ur t ic U.C.:; .- ivastava,V 

K. %)'Dayya c M,-_-.rrib=? r 

( By Tonible Mr. Ju.'..-,tica 	ivastava,V.C.) 

Grau C and D employees 

cartr4r 

of Census Deprrtment hz.v- 

b-- ing 	 tocethf.r. Of - ice:f 

r •f Cris 	operations  w.. initial3y not 

G..nd 

the Direct 

POrfri ent 

interti 

of t11-.:: ter 

d uaed to be created st the tire •f declaration 

• f t akiro census in. the whole *r in The part 

itery'ind!,.■r s ct i kr-, 3 of tI7e. 	ikct 194t 

' r^  L7nrm 	r.t 	f- 	 Cr.  	 was 

'.:stablish,!: in the LI .P. and ether St< t 	and the Census 

•peri.tions 	taken places in the years 1951, 1961,1971, 

1981 &Ind 1991. A large number off st -  ff h:.ve beenir'sgularly 

d vorious service rule.; hztre been framed ender 

= thq Constltution of India incluCing 

of class III .?nd class IV, including the 

ing the sir-vice •f class I officer, Recruitme- 

condit:Lons •f service •f Stenographers in 

f respondent N*43  2 and 3. Class II and class Ili 

utory rues wei.e prumolgated 	Govt. of 

e dalcf3 26.1D. 974, Port II, section 3(1) 

ice of the Direct•r •f Census Operatisns 

i• Superintend.ent of Censas Operations, Uttar 

III and class IV P *. s, ts)aecruit-nent rule;, , 2,31 

the direct recruitment rule 	the pots Lrf., 

by taking thy: persons on d,-puta.titkn from 

Er;rlien 
ral GzvernrceTt. -ere State D-•!7) ,, rt.rneltEithe 

staff appeintr---', far vz.riouE purposes like 

011 ection, compilation/Coding etc. ii,sed 

appointed 

Article 309 

recruitmm 

rules gov r 

nt rules an 

the office 

of U.P. Str 

Indic gazet 

known s Of 

ex-offi 

Pradesh(Cla 

1974 .13,s side 

be filled i 

Cen 

subordinats 

St.atistic&l. 

to be efilpl. yec Gn tenporary and eldhoe b.“7.!.- end after 

re' 



completion •f 	tt. e.1.7 eekvices used t4, be t ermin.atel 

UNI011pliiiriMent. It w, s thIN: 	f 

n'E t- bheee 

p2isons after giving cences:dons it 	by the Central 

',Li,erartilrit. The lowest: •ffice of the Census Depz.rtment 

ishezd(?.;:, bl the of".icer of Deputy Director rank and tbtax 

assisted by Tabulation officers, St-7 tit; t-C-c:1 ASE;iStiintS. 

Printirc 	 Sui)er:viatn- E, Che7kE:. 

Compil(- 5/Coders end class IV employees like. Peons 7•LC. • 

Only Tabu.: atiwn officers, St. tistical Assistants, Prin t.ina 

hole beim taken 
1ns;N,ectors, caEhiers/on permanent roll of the Gw. erns-tent 

but the remsinina stF.ff is employed en short co—,- conurtz'o 

b.tsis ane. the staff is dispene'ld with as and when it is 

not 
Laquiree. by the dep.rametit, 	benefit: •f equal pay 

th for equal work is also nut giver to 	ms'. Alt..- rnative 

employment wi,s itet giver tee many 1981 employees and in 

the year 1911 the posts of SLZIDertri,SOES, compil.ers, , 

Checkers in the itmogional Tabulation Office, Allahanzid 

uon.litions that proferenze wt''' be given to the 

erip7'..oys of -thc elpE:tment having sufficient experianiee 
were advertised 

of work/z110 in pursuance wh,,re.of the applic,:nts ap2lied. 

ih.sre.aft-r they were appointed withthe.. condition that 

their service will c•ntilqu,_ to remain for one yee:r or 

.upto 20.2.1992 whichever is eLrlier. the~a7:licalts hi-11 

nt;eption but ta ex-icutE 	acireem:nt b inc unemployed. 

A public notice was iss-ue•putaishwf an 28.2.92 in the 

Jagaran' indicating that th. services of tte, 



emploiee_. who have be n appointee on contract basis in 

thevffi • 	the Recic 7:1,  7 	 Al 1  

tfre tar, inct,Lrl. 	 war. t bereE 

f: 	ag E: elT1 .7:11 	 enttre:, 	antIthe 	 ver 

the appl c=te 	t-,-rrninatecl en 3C.6.92, th e  third 

agfeemen cntr.red into n 1.7.92 f ,or a period Qfthiee 

montLs 	:-.the four the 	reerrr-nt Was e:v.eY.uT-I.'5 on 1.1C.5 

car 

Ca th 4i)U gh tM requirements of the applict;ts the continuity 

of work 	pests were there, yet the respondents, only 

	

depri 	applic nts the b.lrefitsaf continuous 

service, they were requir ,:d to fill the bond am only 

fixed s-lary wz-..s paid to them. Although the Assistant 

Compile s were employee on regular scale of pay of Rs 950-

1500 and other allowances an:'. at the mininurn of pay 

S. ale t 	total sal ary comes 	L 1`.`,U0/-, even though 

they ar inferior in rank and status tio Compile r and 

this th payment of -.4c_ges •f Rs 900 tithe compile: an( 

L 1050 	the Checker is arbitrary 	violative of 

Article 16 of the Constitution of India. In these 

appliCa i:Yrts, the appl:Lcants' have challenger_l the clauses 

1,2,3 	d 10 of the Printer: 4greement executed between 

the ap.3 	s 	the respondents, •n the groune thit 

these c nditiuns are arbitrz•ry and eiscriminItory, 

	

includi 	 4espiondent_F hk-ve dep.Livef. then from 

continu' ty of service whichis violative of Articles 14 

knd 16 f the Cvnsti'Llitijn of India an th2 p;:.:yment ere 



cns..lidi tee: salary is discrimi:natory and arneunts to 

txploitati in of unemplo fed persons. 'rho- denial of the 

benefit 	per condition 10 •f the 1:7:!reem7-nt1s als• 

''incriminatory. •the 	CtepaLtment 

hzvinc: b!". COIC.1‘..! 111.6rnV,.'r.:nrIcti  1e77)• ft.r-.Y2 	One census trperations 

ere L-,1:; ef recd rrinc / c-mtinuaus it is wholly arbitrary 

snr:' dis criminatery or the part •f respJrdents to adopt 

the policy of t einp‘r,-.ry 	 f cer in suboi 
aff.;.r-es Ln,-7  thereaf• 	t• employ thE Persons far a short 

term and then terminate their services. 

2, 	the learned counsel for the anplic-.nt contended 

thct giving •f employment for 	short period and there- 

after 	te:.-.Thinate their services is arbitrary and 

discriminatory. All these employe...fs have worke..er mare 

than a year and it is settled law chat continuous 

employment of unemployed persons fen expleit3tive clenditi 

..n adh..c basis is arbitrary anea is criminatery ::net where 

esspl.)pent is for a peri*a of trwre than one year, it 

sheult be made an regular basis. In this c:nstnectiosa he st 

made reference t• the case of Daily Rate. 	Japlwyeee 

under Es'Dst astk Telstarszt jr. 	unifje 

(AL- ltS7 SC 2342) wherein the 	Supreu• :;ourt airectedi 

in respect .f such employees that the respowitents should 

prepare a scheme eh a ratinal Oasis fer abs•rbing as for 

as  p-ssible the ca SU al labourers Ian...) hew!? been 	 .r,: 

warking ter mere than .one year as this jud4raerst was 

tell.aweaiu various Cases
In,-fain.?: tax Oepertmeot by 

t s 	• ......u.;:+1;‘,.7..1•. 	inclueiny is'Ir.12TsTax Dep,artrnen;  

Staft Welfare Aso,:ciPtion vs. .Jriien  of Iafaila end_ others 



 

■.• 

(AIR ;left SC 517) 	1 D014  142111.E4RALL'InI1271. 

K michari wig 	Sin 	=711y,i  :..he ► r,  ("IR 19ee, 

• 51s) .* e refexe=ce 	 hApen mtee tsp ti,r cebt 

• f .•Jain v*. 	 1988 SCO (L&5) 222 

v...erzin s eipJegot 5141111.l pl•iCy 	 f held 

∎Lbicl«Ly •AL tisc:.imiafttool,ry .Le simil.r em?1,4i/r2s 141 - 4i 

h - ve. work 	fro, iL 	tn.., a year. werw diLeted tea 

TIszio-  ter gevtlib.rx.i-tive. 	 1. -tt3 

4.1so bet,:n tatio to the case of State •f HorYahs, vi.Piara  

Singh  (JT 1952(5)S.C. 179, its which guidelines for regula- 
in govt. service 

risatitm f 	 employ'-es/LF-ve ben• given: 

aTh normal rule of course, is rcgular recruitment 

thr ugh the prescribes: c,gency but exicsncieF cif 

astri'nistrE.- tion may som!tim •5 call for an E:r77-hoc 

tern orary appointment 	be frele. Insuch a sil;Jatioi, 

eff rt should iaways be to replace sucl. an mhos/ 

tem•orary employee by a regularly select*d employee 

cs arly s possible. Suct-, a temps.rry employee may 

als cornp-?_te al , c7with ethers for sucnregular 

sel7ction/appDitatmeElt. .7,f he gets aeleL:telt, well 

crd 9.--a, out if he oi.,es last, he 	Elt gibe way to 

the regular;', selected cAnd.-.AF.tes. Tt-4e appointment 

he rcoulorly selecL:ea candlidC, tes cannot be 

wit lel* 	kept iu atnyale rerthe 	Oc aucL 

an siii(4g/temprry oLtplfoyee4 , 

Sa niay , 	 grr 	 empli:,y +ft shk ul • 

sot be replaces of  anther 	ar tempar.3ry 

employ 	FrIL.I,St be replaced only by a regularly 

selected) empledee. There is necessary to aorde. 

ariitrary actin on the part of the appointing 

auth‘rity. 



:rirdl„ even where an asg, 	er tempJrcry emplooy- 

Mfat is necessitated on acc.:ust cf the erioencic•s c. 

f eeministr-ti•.11 he sh-ule 	 oirnwn ird 

frar the eaylc;ment exchahLde unless it cenriz‘t ur_ ik  

del a;  in whict, caset 	pressingcause mu at be 

s',-.ated on the file. if 	cF,Ineiata+*.e is available, 

is net sp,),-;sr, red 	1-he esnolc.).iment eyCrirnc3- 

sqae ar,pr eTri ate meth 	c-naLs tent 

re7uiremery;e -t Article 1E. shoul0 	t.:11.owed. in 

werds, there must be n)-ice published is th 

';he apprcpriate manner caring ter application& awe 

use who apply in respase thereto shoule be 

c:Dnsidered 

net :1117ualifieel Pereorts 0:-zght tobe appintetel ;:nly 

when qualified persans ire not available 

the abDve processes. 

tDr an; reason, an seric yr temp r. r ry sapl cryea  

ies cpatinaed for a fairly lonty spell, the au';i:Drit-

ies must c3nsider his case ter reNularisati_n 

pr.:vide" he is eligiele Lite -qu it i flOt1.1. eCe2 

to rules ant. his service record is satisfact -Jry sad 

his app•int4iient 4:-.)esnet run counter 	the reserva- 

tion p-)lic . 	f the State. 

..'he proper cputse woul@ Le tl.t each S'- atc-,  

prepT., res a scheme, ii one is n.:t alreasy in vogue, 

regularisati 	such scrplz.ve-es conajstPnt witt 

its reservaticn 	andif a scheNtie is already 

frame., the same ma be made consiFt■.■nt with our 



;:k)F4,r-Irpti lyte herein ea Ps t) reduce eveidaale 

litigatiar. in this behalf if ens vil.eu 	perszin 

is r lariseu tie 	Ise pleceQk 	 freicv 

  

the la t regularly appointee employee in t..st cateyory 

class •r service, as the case may be. 

Ss far as the work-chargee eruple2ees and cr:sual 

lab.:ur are concern /se the effort mast oe ta regularise 

- 	as passiele en.: 	; as pesikole 

subje•t to their fulfillino tre qualificnti $15, if 

arj  p escribee for t:le post an' subject also to 

avail bility of work, if a casual labourer is 

conti uee far a fairly lahg spell, say two or three 

years a presumption 	arise 	ti,ere is a regular 

seen ar hi g 	vices.in s•cii a sit,:atiom, it beComos 

tory for the cencerhes ;-;utht.rity to examine 

the f asibility 4( his regularisati.--h. While 41:1LY 

a authorities ought to adapt a pasitive appro- 

ach C 'plea with as empathy for tne .ersea. As nes 

been opeatedly stresses by this ca,:rt, security ef 

tealar is nec:essary L.:: an empl-,Tn 	%A.vee his as ,t 

the j •b. In this ienalf, weA. 6.,Inalen4 the freers of 

the Gaverament of Harj- ane■centaiheo i its letter 

eetee C>.4.16.0 rererree to hereinbeioe)bcth in relation 

to wok charged empleyecs as wr-11 as casual lab4ur: 

3. 	Accer ing to the ke,.:Irned counsel for the apl)licht, 

all these a plicantr tive orked for more t1.-:an•)re y e 

cuntinuousl , the respondents are bound to regularise their 

an to pay 	em regular salary and ri:J r(l.erJliirisatin is 

arbitrary a d vialative af Articl• 14 and 16 cf the 

Cahstitution of 	According tcthe respou.i.ents, the 



questioL 01 regularisati..41 call arise' tnly when tie re are 

vacancies for the sante. -.Ile i itice nas *eon as -Llishes 

(„(.-= 	 riry else reel ale. uses arc; t. nr 	ileinc? 

117..s been vacateei tsci 	 =tiler efatfaLe. ether 

OitiCOL a have seen repatriates t,. their parent *apartment 

na cuestioh reqularisati.....) car. arise sal:: if there 

are vacancies arts the vesti e7i: -r vacancies will arise 

Cens...7E taKeE place 	stare` nein, I. 

pasts, roc guesti.onof r egularisatinn arises. According 

t_the respowients, the cases cite" by the applicants 

will not aptly anal thei were net tree Ce.e.t.1 of terepoLary 

separtmehts where the pests zare, cr•ctet. for a s.- ',3rt 

terra and the analogy gives iy the learged counsel for 

Sow  the applicant will not apply. r.eterence ',as seen ..tada 

te the case •f 0._Rantanath Pillai vs. Sii-ate of Kerala 

and ztlatsce  (1,73 4Gc (Lots) 560) it Las seen •*serves 

thatat.he ab•litiun of pests is an ex,.:7'cittive pelfcy 

decision, whether after abolition of tie pest the 

Gcr,ersunent servant why wEs holdinc t.11 ep•st w•ul •E 

c•ult be offered any employment under theS cote woult 

therefore, be a matter of policy c'ecisi 4n of the C.Awvt. 

1,,,..csuse the abolition of posts does net confer en ..he 

Perbon holding the akyoliEhs...t. posts any right* . It 

was further etEervee 	cl - ;•vernrrient has a right to 

mcke atteration in thF estLblishment 4ccer_,;ing to the. 

e>lienciss •f aciminiEtretion F.-.ne such a policy et..c.i.51.ion 

by the Government cannet by any reasun 	slit to be a 

coloutJola exercise of 	weer bythe State. In the 



c;-: se,  of )<•RaifAnel.ra  Ent ',the rt v 	Statt •f Tamilnadu  

z! 	 (1,82 SC(.; (L - S) 20!) it vas hale "fie 

,.;vernm t has always thepoer, auoject, 	cet.:- 	to 

the con titutic7nal 	 leorgenis3 a 

departitent to pr4,:v_L •• ef•cienc./..Aa0  t• bring about 

econeru .rhe 	 aka,  )lish a pwat 	maf result fi 

in the halo !- r thr_reof coFr:ng to! be a govFrnment 

oL.rvi-n' 2 e. inherent in the rirlhu 	creat'.i it. 

Wbc:ohe •r not a pcsq should be - ttaineet or abolisbeZ, 

is ess ntially a matter of policy iecis.iatn.But the 

decisi 	sh•ul6l9e t...alcn in guo: f 1 t anti tie 

actirn to els lish a pct sh!ult.i!. not Ice juETt. z ,,ret nct• 

token o ge-t rim of an inconvenient incumbent. An:  

action legislative gr executive, taken pursuant tq.,  

the p wen: to abulish a post is &Iv:7=1s subject to 

judic al review." 	Ramniatt 	cF‘ee 

•nin . Pa: rrarans  s case. Acc_i:ling tJ th respontlen 

the • estign f3f regularisation of these employees, 

thus 'an arise, sn?: if ther=-,  an vF:car_cies and 

depar er.t is continuinc an appotintm -snt will bu 

made •bviously in case vacancies are crcaltd.. The 

retre shed employees are to be given priority ant 

their cases for regularisatir.m cen iee c.:nsdf: •ree even 

new, •s end when vacancies arise and incas. e the 

scan ies are ne,t them, then= can nut lo° any regular-

isat on elf e Ch any every employe,!. t23oni.ttistraxbboxxt 

4. 	Condition Mo. 10 has 1 e n challenged cn the 

gran el that the applicants shall not be entitled to 
as 

any 	ployment, 	artitrry Rmsbriiin 'ftar rendering 

1 
1 



service, a$ per statutory provisions absorption in 

other c: 	tments can be cone. 

On behalf of the applic,h is reliance 1.asceen pl ace: 

inthe 	e of G. 6ovida 	_Corporation 

19E7 SC: 1501) in which it was observed:" we have 

carefully considered the matter aric., after hering the 

counsel for the ::arties, we direct t hat the erno1oy,- 7_,s 

or A.P . state ;:jnstruction Corporation itd, whose servic es 

have ben terminated on account of closure of the Corpora-

tion, shall be continue::: in service on z:he same terms 

and conditions eith..r in the ,.ove. rnment Department or 

in the Government e.orporations." 	 wilj not 

sequarely api.)1jr in the present car-e, as it is ti-e case 

where the Employees are not the covernment anploye - s, 

but they are the employees of the State Corper ation. 

01Dservations were maoe that their servicess were ccintinued 

in the same terms and conditions in the Government Deptt. 

andother corporations. 

6. 	So far as the government is concerned, for 

retrenched employees, obviaisly the rules are there and 

in the welfare state itis to b 	seen alongwith the 

persons who are waiting for their turn. Lirection can 

ze given for creating posts for all these persons but 

therribunalis not ca..- _eetent to issue any suchoirections 

policy 
and to interfere in the/matzer and requires the government 

to change its policy, though certainly directions and 

Mr 



we 
obfervation can bemade whict/will discuss hereinafter. 

7. 	on beki lf of the applicant, condition N ). 10 of the 

aoreement h s been Challenged and thus condition puts a 

bar on then- employees to get any employment.The retrenched 

employees a ( entitled to certain benefits even in the 

Central Gov rnment.The retrenched employes are also 

entitles t.• certain benefits uneer the various schemes/ 

which are f amed by the central Government and the contract 

was in res•ct of Census Department and the Central Govt. 

anfi no bar could have been put in for debarring the 
hecau se 

employees •o ap_Jointnent in other departments .Merely 

a person b comes an employee of one department tht itself 

does not e title him tope an employee of the other depart-

ment. The •lause insert=d is arbitrary and entail benefit 

tothe employer and a sort of excessive condition and such 

a clause i Government service is aeainst public policy 

hit by the Public policy of the contract. Thus the clause 
of 

hEs 4ot to be struck down on the ground/its being against 

public pol cy. 

8. 	It was then contended that even then the respondents 

were not justified in terminating the services cf the 

applicFrits 

as such an 

to more th 

by closing their Reeional Tabulation0f:=_ice, 

action will result in denying the employment 

n 450 persons in the Recdonal Tabulation office 
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.411ahapac ano more than 4500 'personn: in Les )ect of 

in 
Tabulatianoffice encj,,uch circumstanc .s, 

pvernm,:rt should gig e altern.:.ive employment 

sjch persons in their ae_)artments or public: sect# 

corporatizis. In thie connection reference has made to 

the cal:e of Lpouida 	,su,Jra). Census department is 

permanent/temporary negartment and as E.ind when the w 

v4orkesciates or Census takes places, Lempor;.- Ly elll}loy-

ment is given to persons who are desirous of h' wing 

employment and not hating employment in otl-er deoartment 

and they offer their services in the Census Department 

only for the purposes of employment but many of them 

get permanent appointment in the department aftert,  puttir: 

in satisfactory service/work therein. 

9. 	census department is a ,.)ermanent d.epartment and 

its activitie are spr F,';  over for ye, rs together and' 
eff t 

it has got ramifying/ flex orrpose of the department 
on L 

sr: JWS that it work can g.2' 14E: years together. It is 

for the government, which under the State Policy 

requires to see that more persons ate given permanent 

appointment and avenues of promotionsfor years together 

an'd some of them become overage. 1NhiE... acting as a 

1,Nelf,,,:re state, the State can even extend the scope 

of the department and the number of retr, ncliec7  employe:s 

can be reduced, ix>cizzu;_., 2:-tv,Stikxott).t2sxexeyN:mi:714:21;:) then 

many other persons will continue to remain in employment 

for providing jobs and for allowing them to get jobs 

or 
again/for those who become permanent ox: recular employees 
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employe of the d epartment  are entitled 

.•r f er ence wcr gut. is rs and 

eic,, stien of appointing outsiders unless the 

ployees are absormeci. In the case of D.e. 
ceses 

0.1 & connected/ (Jai. No. 385/1991 
	decit= 

e have directed the respondents for framing 

me will also ap •y in this case. we 

in airectiens in that case which are as 

ingly, the respondents are directed tofreee 

e within 3 months which al,: contain tl-:e 

ment of 900 or remaining employes and their 

obviously th 

to be eieen 

there is no 

reteencheu 

Saxena vs. 

on 26.2.93, 

scheme and 

issued cert 

follows: 

l'Aecor 

a sch 

ap ?(:) in 

absorption and regularisation and appointment of 

the s 

ernelo 

tette 

of th 

scnern 

ently appointed employees who have been 

hed and their appointment in the department or 

re if they con be given appointment as 

hed employes,  in the Jthe:r 
	 and 

osts are not to be filled in by outsiders 

as these employees are ap?ointeca ants including 

ho are waiting for their turn inpursuance of 

dgment are they 	oe given priority over 

aff appointed in subsequent years. In case th:-  

ees, whp Fee still wo:elcinc or on the verge of 

clement, or working undE,r the interim orders 

Court, will also be given benefit of the said 

their regularisation and absorption will 

subse 

retren 

elsewh 

retren 

those 

so 1 

those 

1984 

also take place as mentioned abx e. If vacancies are 

tee 
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existing or last date of working has be:?trixtended 

	

nts will De 	 to continue to hole. 

the post." 

The above oirectipn has beer 7 '71-)1;L_Li 	
employe :s 

above 
irit in this da::e/are issuin idirectiOns for all the 

retrenched 
/employees of the Census Department whicl? will cover 

J:; r ret2.e.hc:, et. employees Jf thc: 

L.ensus Department who are still working any who are 

not covered by tIV HighCou:_t judgment of 1984. 21-12  

	

LSD c: per t- or 	ove 	 will be con,  

F 	r c 	3C, C, em)loyres r; - ve 	Consi:::cLec3. o_ 

10. The applications aredisposed of as aiaove with no 

order as to cots. 

Vice Chairman. 

6hakeel/- 

AQm. 

Dateds 


