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bl Mrl Justics U.C.o1ivastava,Vic.

ilon'dls Mrp K., ubayya, Memb=r {(A)

( Bv|ton'bl=a Mr. Justice U.C.3Frivastava,V.C.)

Greup C znad empleyees of Cengus Department heove

Cases

0

~

fil=¢é¢ =ell|the:s" /. which irvelve camper TJusetien ¢ -

ené f.cis ind are boing Cispes=G ef tegether, Of‘icecf

the Lirecter ef Consug eperatiens wos initizlly net
remanent &nd used te be creastsd =t the tire ef declaratien

of intentien ef t akirg census in the whele eor in e part

¢7 the tergitery under s:ctiwn 3 ¢f the Cenmus sct 1942

end permandrt effice ¢+

0
ct
"

r

Cengor Cpcratiene was
“stablished in the U.P. and ether Steter and the Census

eperitiens have taken plaCes in the years 1951, 1961,1%71,

1981 ancd 1%9%1. A large number ef st -ff hove bceq}egularly

sppeinted and varieus service rulaes hove been framed under
Article 309 of tha Censtitutien of India inclucding “he

fecruitment| rules ef clase 1II >nd cless IV, including the

rules geverning the sirvice of class I efiicer, Recruiune-gg

Rt rules an@ cendit:iens ef cervice ef Stenegraphers in .
the effice #f respendent Nug 2-and 3. Class II and class 1Y
©f U.P. Stazlutery ruke:s wei e prumlgsted vide Gevt, ef |
In€ia Gazette dacsd 26.10.1974, Part II, s=ctien 3(1) *;
knewn #s Office ef the Dirscter of Census Operatiensg

nd ex-9fficie Supcrintendent of Census Opergtiens, Uttar

Przdesh(Class III and class 1V Pests)Recruitment Rules, 2!&1?

1274 .Besid=g the @irect recruitment rules, the pests are te ||

be fille@ il by teking the Persens on deputatien fren

Earliexn L
&ri;ac Cenfiral Gevernment and Stcote Departmentelthe m

subeicinate |steff appeint:d fer virlous purpeses like

Statistical [cellectien, cumpilatioq/céding etc., usagd

te be empluyed en temperary and adhee bacie o2nd efter




cqnpleti.n of werk, thelr sejyvices used te be t emminated
vhich rdsult=d in massive umemplleyment, It woe therezfrer,

mesrireg wepe Leken ful @ivinc empleyment tc #hese

‘ -
persens after giving cencessiens ir asge by the Cemtral

Gevermment, The lewest @eifice ¢f the Census Depertment
ishea@23 by the ¢f icer ¢f Deputy Directer rank and Xhzx

aseist

]

d by Tebulatien efficers, Statistical Assistants,

|
Printinc Inesnccters, Cashiers, Superviserg, Clieckers,
Ceompil ers/Ceders and cless IV empleyees like Pegns cotc, ,

Only Tebulstien efficers, St tistical Assistamts, Princing

‘ hewe be=n t aken
Inspecters, Cashiers/on permanent rell ef the Ge erament

but the ‘x.enfainiag staff is empleyed en shert cerm censrace|

basis and the staff is dispenced with as ané when it is

not '
/ f23uired by the deparsment, ané henefit of sual pav

them

fer egual werk is alse nut giver ts « Altermmative

empleyment wes Net Civen te mazay 1981 employees and in
the year 1931 the pests of Supervisers, Cempilers, ,
Checkers in the Regienal Tabulatien Office, Allahabad
viththe cenditiens that prefzrence sh™l! be given te t he
ix ~mpleyess e¢f he Azpertment having sufficient experimmce
were advertised |
of werk/end in pursuance whereef the applicinte applied.
ih2reafi~r they were appeinted withthe cernditiem that

their service will centinmuc te remzin fer eme ysor ex

upte 20.2.1992 whiehever is earlier, The applicnts hezd

m-;'optian but te exscute the agreemasnt b~ing unempleye=d.
A public netice was issued/publishe’ en 28,2,92 in the

'Dainik Jageran' indicstind thaztth services of the
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mentl.s &n

elthaugh
of werk g
to depriy
service,
1

fixea s&

S

Cempiler
1500 and

s—~ale th

]

they are

thus the

R 1050 ¢

Article|l

sppliceti

1,2,3 &
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t e requirements ef the appliczits the centinuity |

‘e the Checker is abitrary and vielative eof

ng the: th. iespenédente

-3

whe have becn appeinted en centrect beeis in
e of the Regienpl Tabulatiim J€fice, Allanabald,
inatcd w.s.f, 28.2.19%2. Ut wae thereeftar

cem-nte va-+ entered inte ancthe srrvices o
coerte were tarminated en 30.6.,92, the third

-

rntzre@ intw en 1.7.92 for a dthiee

~the feurth :greement weas everuced en 1,1(.%2.

nd pests wsre there, yet the respendents, enly
= the applic:nts the benefitsef centinusus
they were requir=d te £ill the bend ené enly

ary wes peié te them, Altheuch the AsSistent

were empleye& en roguler scale ef pay ef R 950~

ether allewznces #nd at the mininum ef pay
tetal s2)acy cemes Te ks 1800/-, even theugh
inferier in rank &nd status e Cemplle r and

payment ef wages of ks 900 tethe cempiler and

6 ef the Censtitutisn ef India. In these

ms, the applizentc have challenged the clauses

ng 10 #f the Printe< ggreement exccuted between

c-nt s =n® the respendents, on the greund that
ditiens are arbitrcry and discriminstery,

heve @epsived them frem

ity of service whichis vielative ef Articles 14

ef the Constitition ef Indla and th2 payment of
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Conselidated salary is discrim‘inat»ry anéd ameunts te
. xpleitation ef unemnple, ed pergsens, The denigl of the
benefit as per cendi:ien 10 ef the aoreementis alce

¢lDAtriry lang ﬁiscziminctory. fhe Census department

A !

having beceme Permarent depe.rimsmt ané Census wperatisns ;
ang :

ere alge recurrinc 7 continueds it is whedly arbitrary

anc discriminatery er the part ef respondents te adept

the pelicy ef temperary creatidn of Cercein subelcincte
¢ffireg ungd thereafiz=- re empley the persons for = shert

term ané then terminzte their services.

2, The learned ceunce)l feor the applic:nt centenced

that giving ef empleyment fer o shert Peried and there-
after tv terminate their services is arpitrary amé

discriminatery., All these empleyecs have worked “for more

than a year and it is settled law that contimueus
empleéyment of unempleyed PeIsens on expleitative cendit ien
~-n z2dheC basis is arbitrary ame S iscriminatery apd whare
tie employment is for a peried of mere than ome year, it
shoule be made on regular pasig, In thig comnection he m

made refereace te he Case of Daily Rated C.sual ﬂl:&.‘.!

under Post ame Telegraphig Deoti,. vs, Unien of lneis & SIS,

(al.. 1087 sC 2342) wherein the Hon. Supreae Ceurt iirectoa

i

F

in regpect of such empleyees that the Cesponaents should
prepare asheme on a rational pasis fer abgerbing as for
28 possible the casual labeurers wno haye been continuously
WICKing for mere than one year ame this judgment was

tellowes in varigu. ©35¢8 of Incem= Pax Departmeat by

nPe wuDlame cuurt incluaing im 'Income I‘ax_pegargen;
Staft Welfare Ags_ciation vse, Unien of Tadia ane otiiers




(AIR 1988 SC 5i7) amd ix Reiid Municipal verporatien
Karmchari Lmiop vg. P.L. Simgh apd cthere (wiR 19528,

sU 51%),°'The refomuce ilas 156 peen mo€e twv tha Case

of A.h, Jain vs. umion of Incis (.1988 SCC (L&s) 222
wi.efain semewnst slmilel pelicy &ascisiemn hes CL2er held |

aibitlesy |ang @isCiiminutery «nd sSimiler emplwyecs whe
have Workel® feoi Deie ha? 3 year weie direlted teo=

gsernt Co Cemmig ie fer ie Vlsrisxtisr. Reierencé ..as

elso becr ade to the case of State of Harygma, vs.Piara °

singh (JT (1992(5)S.C. 179, ir which guidelines fer regula-,
in gevt. service
risatien €f vemperary empley~es/have be=n givens

®rhe normal rule ¢f wurse, is regular recruitment
thrdugh the prescribet agenCy but exigencies eof

adgninistretien may semcttimrs call fer an adhecC e

temparary appeintment te¢ be made. Insuch a sitwuatien

sffort sheuld aclways ® te replace such an adhec/

temperacy empleyees by a regularly select=d empleyec
ce early as pessible, Such a temperary employee may

also comp=te alongwith ethers for suchregular

selection/appointment. If he gets selectes, well

énd go.a, Bt if he aces net, he mi st give way te

the regular}, selected candidates, The appsimtment

of the regulerly selected Canaidzies Canmwt be g

withhiel® or xept im akeyance rerthe sake er osuch n |

siec/temporaly @upleyeed. &

naly, an aehitC or temperary employee gheuld
be replzcea B, an-ther adhoc or temparsry

oyee, he must be replacee oaly by a regularly
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<nirdly, even where an aghioc er temporery empley-

ment is mecessitated omn macc.oumt of the exigeaCies ¢
of »dniaigtrstion he sh_hle craiasril, be @rawn re

from the emplo,;ment exchanye unless it Cennot br.ook

-
#ela, in which cacet he Pressingcsuse must be
sCated on the file, 1f Ry canei@ste ie available,

¢ ie mot spoascred »y the mpluﬂhfent e¥chsnar

Some spprepriate meth.ge Conzie-ent wigh th»
IreTuiremente .t Article 1€ shoule me followed. in
wviher words, there must b= a notice publighed im th ‘:

the apprepriste mznner c=211ling fer applicatioms ané’

211 t:ose who apply im respoase therets should be

~

considered fairly,

AR URqualified pereoms ought tobe appointed cnly
when cuzlified persoms are mot availamle tberagh

the above processes, ?

1L for amy reasom, am sdnoc or temporary employes I
is conptinued for a fairly lemy spell, the autnorit-|

ies must consider his cese fer regularisation
il
provided he is eligikle zme Jualifiea eCcording i
i

te rules ane his service record is satigfactory eng

b

¢

his appeintuent doesnot rum ceunter Lo the reserva-

i

tiom policy of the Stsate,

<he proper course would be ti.ot each Stete
l H

prep:ree a scheme, if one is not alrezey in vogue,

for regularisation of such employees consistent witt.-

ite reservaticn p2lic, andif a scheme ig already

framea, the same ma,be made Consistent witn our
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/ chservh=ione herein 80 as t> resuce avoidanle

litigatien im tnis wehalf if emg when sucCh person

is regplarisew e shoule ®e places imneeiztel, welow

the last regularly appoiatea employee in tiat Category
Class ©r service, as the Case ma; be.

Se xér as the work-charced suplesees 2nd casual

l-b.ur are concernec the effort must be to regularise
thew &8 iar &s possisle anu &5 8arly as pescible
sumject to their fulfillimo tie qualificatioms, if

an, prescribea for the post ané subject alse te

availamility ef werk, if a casual labsourer is

continuea for 2 fairly long spell, say twe or three

yerrsg-a presumption ia; arise tunast tiere is a regular §

~ pnees for hig se vices.in sucih a situatien, it becemes
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pe~n repeatedly stressea by this court, security ef i l

tenure is necessary for am employ=s Lo give his best té
@ {V
the jswp. IN this wmehalf, We/ . commend the oreers of |

the Guvermment of Haryana(centainew in its letter

éz:ed G.4.%°0 referrea te hereinbefore)poth in relationl |

to work chargeé empleyecs as well as casual labsur?

3. Accerfing to tre kearneé ceounsel for the applicent,
all these a plicante hove vorkeé for mere thandne year
continueously, the respendents are beund te regularise them |
an? te pay [them regular salary and no regularisation is |

arwitrary e violative of article 14 amé 16 of the ;

Constitution of Imaia, nccordirg tothe respenaents, tha g




QUestion of regularisation cam arise umly when tiere are

vacancies for the same. [he oifice has baen 2m-lishee
éna tiie poste hev- alsé pesn alolisea anc tie buileing

has Peen vecztea zmg ¥ari.ur other sfaffane ot.m?

Ofricers have mecn repatriatee t. their parent @partment

ama CGuestien J.f reqularisati.n car arise emly if there

dre vaCancies ana the question °f vacancies will arise
enly wien new Cengus takes plagde anue there Being n.

posts, no questionef r egularigation ariscs, Accordimg

t the Iespoandents, the caces Cited by the applicants

will net apoly amd they were net the Ceess of temperary
sspartments where the pests are crcated for a shoert

tem and the anal?gy givem by the learneé coungel for

clie applicant will mot apply. neference has boenruaie
to the case of M. Ramanath Pillal vs., State ef Kerala
ane others (1973 SCC (Las) 560) it Las ween ®hserved
that"the abelitivn of pests is an executive pelicy -

decision, whether atfter abolitien of tk pest the

Gevermment servant who wae holdinc the est weuld ex
ceuld be off=red any empleyment under the State weulé
therefare, be a matter of pelicy decisien of the Gevt,

baCguse the abelitien ef posts 8ees net cenfer en che

PeIgen heldiny the abolishec pescs any right®. It

wes further @kserved that cl -~ Severnment has a right te
mske akteratien in the estcblishment accerding te the
exigencies ®f @dministratien an€ such & policy @eciasien

by the Gevernment Cannet bp any rececsen be g:1€ te be a

celeulce.e exercise ef th~ pewer Bythe State, In the
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c:.se of K.Ragjenfran and etle r's Vi, Stete @f Tanilnadu

:n- exretrs (1982 SCC (L&S) 208) it vas hele "the

¢ overnment hae always thepeo'er, sukject, ef ceuire, to
the constitutivnel provisions,to Levrgenies
ézpartiient ©e previce efficiencyJmé te eringd abeut
econemy .The peower 3 apdlish s pest which may result i1
ir the |helgr r thereef ce~r.ng teo|be a'govrmment
gerven’| “< inherent in the riohe te create it.

WB-cher er net & pesht sheulé pe re¢taineé er apelishad, g
is essentizlly & matter of pelicy €ecisiwn, But the .l
éecisivn sheulé be taken in goed fiirkr and the

actien te ab lish a post sheuld net ke just © pretcnce

taken

action, legislative eI smecutive, taken pursuane te
the powers i apolish & pest is always sukject te
judicial review." M. Ramnath ®illai Cese was Rlied
snin K. Pe endran's cese, AcCcording to the responients:
the question of regularisation of these empleyees,
thus can arise, enl s if there are vacancies and the

depart

maée ©bviously in case vacancies are crcaisd. The

their

new, as and when vecancies arise an€ incace the

vacanties aré mot there, there ican not ke any regular-|

jgation of e ach and every empleyez, SRR yEiRenaduex XX

4,

grouné that the applicents shall not pa entitled te

8
any empleyment, is arkitrary mixax afcaer rendering

retrenched empleyees are te ke given prierity and

i)

te ga-t rid ef &n incenvenient incumpent. Any

1.

i

ment is centinuing and appeintmant will b2

cases for regularisation can ke cgnsgié :red aven

Cenéitien No. 10 has wecn challenged cn the




serv*ce, a% per statutory provisions absorption in

other dlepa.:tments can be done.

a4 Jn beliglf ot the applic: tis reliance l.askeen placed

o

inthe gcce|0f G. Govida Rajlu . Vs. A.r'. vteel Corporation |

(Aln‘1987 éC 1801) in which it Wwas Observed:® we have

carefully considered the matter anc after heearing the
counsel for the parties, we direct t hat the employeces

of A.P. Stete Construction Corporation Ltd, whose servicles
have{bean terminatec on accountt of closure of the Corpora-
tion; shalJ ke continuec in service on the same terms
anc conditions either in the Government Department or

in the Government Corporations,” This case will not

sequarély apply in the present cace, as it is tre#case

| g el
wher% the employees are not the government employe:s,

but they a&e the employees of the State Corpa@ ation.

Opservations were made that their services were cdntinued

in the same terms and conditions in the Government Deptt,

andoﬁher cﬁrporations.

6. 1Sowfaﬁ as the government is concerned, for

retrenched employees, oOsviously the rules are there and kR

in the welfare state itis to ke seen alongwith thre
persons who are waiting for their turn. Lirection can

Be given for creatiny posts for all these perctons But

theTrismunalis not conpetent to issue any suchcirections

policy
and t£o interfere in the/matcer and requires the government

to change i&g policy, though certainly directions and
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okcexrvation

i on beeh

agreement h

Bar on thes
employe:-s a
Central Gov
entitlec to

which are £

was in respect of Census Department and the Central Govt.

ard no bar
employees t
a person be

coes not en

ment . 'rk]e C

tothe employer ané a sort of excessive condition and such

a clause in
hit by the

hss @got to

public poli

8. It was then contendec that even then the respondents

were not ju
applic:nts,

as such an

to more than 450 persons in the Recional Tabuleation office

e B

we
& can kemade which/will discuss hereinafter.

b41f of the applicant, conaition No. 10 of the

s bezn Cchallengea anc thus condition puts a

e epployecs tO get any employment.The retrenchecf
t« entitled to certain benefits even in the
rnment.The retrenciied employecs are also©
certain benefits uncer the verious schemes/

r amed by the Central Government and the contact

coulcd have been put in for debarring the
because
o apoointment in other departments.MerEIYA/

comes an employee of one department tht i€self

title him tope an employee of the other depart-

lause insertcc¢ is arbitrary and entail senefit

Government gervice 1is against public policy

puplic policy of the contract. Thus the Clause
of
pe struck down on the ground/its keing atainst

- g

stified in terminating the services & the
by closing their Recional TabulationOfifice,

action will result in denying the employment
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Allahapad anad more than 4500 persons in res»Heet of
in
all megional Tabulationoffice emy/ such circumStanc.s,

the vovernmert should ¢give alternative employmeént t:
such persons in their aej)artments or public sect¥r
corporatizns. In thisg connection referenCe has made to
the cace of Gowida Rajlu .supra). Census department is

¢ permgnent/temporary depBrtment anad &s and when the w
workescalates Or Census takes places, tgnporziy emvloy-
ment is given to persons who are desirous of heving
employment anc not having employment in Otler departments
{
anc they offer their services in the Census Department ||
only for the purposes of employment But many ©f them
get permanent appointment in the department afteﬁ'puttinm
in satisfactory service/work thérein.

9. Census department is a permanent department and

its activitiec are s read over foxr ye-rs tagether and

effect
it has got ramifying,/ :nc ournose Of the department
an |

shiows that it work can go £ years together. It is
g1y

for the Jovernment, which under the State Policy
requires to see that mOre persons ae given permanent
appointment and avenues of promotionsfor years together

anc some of them become overagel. Whie acting as a
Wwelfere state, the State Can even extenC the scope

of the department and the numberl of retr-nched employe:s

can ke reduced, XXXEXEr: IRRXXXSREESEXEREZEyKEMmiRieds then
many Other persons will continue to remain in employment

for providing joks and for allowiny them to get jobs
or
again/for thos: who become permanent or regulsr employeesl
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opbviously the employecs of the d epartment are éentitlec

H
'—l
M
=

O be CiveRn DIdabity ver outsiders and

there is no ¢uestion of appointing outsiders umnless the

retrenchea ployess are awsoreea. In the case of D.XK.
cases

S$axena Vse. VL0, & Connected/(o.Ao Noe. 355/1991 dECid’EZ

on 26.2.93, We have airected the respondents for framing

sCiieme an

t' ¢ sime will also ap:ly|in this Case. We

ingly, the respond:nts are directed toframe
e within 3 months which mey contain the
ment of 900 or remaining employe=s and their
jon and regularisation and aphointment of

ently appointed employess who have been
retrenched and their appointment in the department or
elsewhere if they can be given appointment as

retrenched employees, in the othér aepartments, and

thoss posts are not to be filled in by outsiders

so long as these employees are appointed ana including

those who are waiting for their tum inpursuance of

1984 judgment amc they will ope given priority over

the stlaff appointed in subscquent years. In case ths
anplb e=s, who EL; still workinc or on the verge of

retrenchment, or working undsr the interim orders

of th Cﬁurt, will also ke given benefit of the said
schnemé and their regularisation and absorption will

also take place as mentioned abwe., If vacancies are
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existing or last date of working has beeﬁ‘gxtended

the incumoents will oee allowcc to continue to holc

the post."

. d»
rhe above direction has ®een conkined -5 900 dipl@yess
we amove .-
tions for all the

put in this cace/are issuin /direc

retrenched

/employees of the Census Department which will cover

e emnloyefs &nd OCheEr ret:zenclijec employees Of the

Census Lepartment who are still working ana who are

not coverea by tl¢ HighCourt judgment of 1984, [he
soolic:nts' cases for apove cenkfit will be c@nsicered
after caseg of 20C employees h&ye becn considéred. £

10, The applications aredisposed of as abwe with no

orcer as to qots. i N
S
—
Adm.'ﬂﬁ&ieﬁir Vice Chairman. ™

|
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