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Greup C and D empleyees of Census Department have
cases

- filed all|these/. which invelve cC

en questien «f law
and facts #nd are beimg dispesed of tegether. Officeef

the Directér ef Gensus eperatiens wa initially mnet

=&

1
permanent gnd used te be creatsd at #he time ef declaratien
of intentipn ®f t akirg census in the whele er in the part

of the terpitery umder sectien 3 of #he Census ACt 1948

and permanent office of Directer Cembus Cperatiens was
cstaplished in the U.P. and éther St&tes and the Census
eperatiens| have taken places in the years 1951, 1961,1971,
1981 and 1991, A large number ef staff have beegkegularly

(% appeinted |and varisus service rules have been framed under
Article 309 of tha Censtitutien @f India including the

recruitment rules of clasg 1 and cless IV, including the

rules gevsarning the s3rvice of clags I efficer, Recruitme-

nt rules and cendit iens ef service qf Scenegraphers im

the @#ffice of respsndent Nag 2 and 3, Class Il and class 1Y
of U.P., Statutery rukes were prumplgated vide Gevt, ef
Inia gazeétte daced 26,10.1974, Partg 11, section 3(1)

knewn =s Office ef the Directer of Census Operatiens

.nd ax-9fficie Superintendent of Census Operatisns, Uttar

: \
Pradesh(Class IIl and class 1V Pwstg)Recruitment Rules, x%3#Y

1374.8@51 eg the direct recruitment rules, the pests are te

pe filled| in by taking the persemns #n deputatien frem

. Barlien
varisues Central Gevernment and State Departmentsdthe

suberdinakts staff appeinted feor varieus purpeses like

Statistickl cellectien, Cﬂmpilatiwn!C$ding etic, used

te be emplloyed@ en temperary and adh%e basis and after




cempletign of werk, thelr seyvices used te be t erminated

which regulted in massive unanploanent. It was thereafter,
D

messures were taken fer ¢giving emplsyment te these

persens after giwving cencessiens ii age by the Central

Gevernment. The lewest effice of the Census Department

ishea@ed|by the efficer ®f Deputy Directer rank and Ehmx

sgisted|by Tabulatiem efficers, Statistlical Agssistants,

[+

Printing|Inspecters, Cashiers, Supervisers, Checkers,
Ceompilerg/Ceders and class IV emplpyees like Pegns etc,,

Only Tebpletisn efficers, Statistical Assistamts, Pringing

hzwe been t aken
O Inspectels, cashiers/en permanent rell eof the Ge¢ernment

but the remaining staff is empleyed en shert cerm Cengrac

basis anf@ the staff is dispensed with as and when it is

not
7/ rtequired by the deparsment, ané benefit of sgual pay

“- fer gegual werk is alse not givenm te T Alcernative

empleymeht was fet Cciven te mamy 1981 employees end in

the year] 1931 the pests ef Supervisers, Cempil ers,,
Checkers in the Regienal Tabulatien Office, Allahabad
with the lcenditiens that preference #h1l be given te the
Zx ~mplayees ¢f the dzpartment having sufficient experienCe
were advertised
C of werk/and in pursuance whereef the applicents applied.
thereafisr they were appeinted withche cemditiem that

their service will centinue te remain feor sne yser e

upte 2042.1992 whiehever is earlier. The applicmts had

ma;'optian but te execute the agreemsmt being umempleyed.
A publi¢ netice was issued/published en 28.2.92 in the

'Dainik|Jagaran' indiceting that the services of the




empleyees whe have been appeinted on centract basgis in
the office of the Regienal Tabulati®m OffFice, Allahabad,
|

ware tarminated w.a.f. 29 ,.2.199%2. it was t hereaftasr

Al

fr«gh agreemsnts ware entired ints?anéthe gervices of
the spplicemts were terminated en 56.6.92, the third
agfesment entered inte en 1.7.92 f§r a periedéd dthiee
menths shéthe feur th agreement was exexutad en 1.10.92.

Accerdinig te the applicénts, the ﬂb@ve fact shews that

altheugh t e requirements of the a%plicénts the centinuity

!
of weork |and pests were there, yet the respendents, enly

to deprive the applicants the benefitsef centinueus

service, they were required te fi}l the bend and enly

Fixed salary was paid te them. Altheuch the AsSistant

Cempilefs were emplsye& en regular scale ef pay ef Rs 950~

1500 @nd ether allewances and at Fho mininum ef pay

gcale the tetal salacy cemes Te % 1800/-, even thsugh
they arje inferier in rank and status e Cempller and

thus thle payment ef wages of &5 900 teothe cempilec and

ks 1050 [t the Checker is albitrargy and vielative of
\

Article 16 ef the Censtitutisn oé India. In these

spplicatisas, the applicants have challenged the Clauses

1,2,3 sng 10 of the Printed ggreement exccuted between

\
the applicentcs and the respendents, on the greund that

these ¢Cenditiens are arbitrary and discriminstsary,
including thet the respendente heve depiived them frem

|
continbity f service whichis vielative ®f Articles 14

«nd 16 of the Censtiwitlon ef india and the payment ef
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e

ated salary is €iscriminatery and ameunts te

tin ef unempleyed persens, The denizl ef the
as per cenditien 10 ef the agreementis alse
y and discriminatery. The Census department

eceme permamnent deperimsmt an€ census eperatiens g
angd
7+ centinusus it is whedly arbitrary

riminatery en the part ef respeondents te adept

cy ©f temperary creation of cergein suberdinate

and thereaftsr te empley the persens for a shert

then rminate their services.

-

-

learned ceungel feor the applicant centended

ring of empleyment fer a shert peried and there-

terminate their services is arbitrary amd

i
natery. All these empleyees have worked for more

ear and it is settled law that contimueus

nt of unemployed persens an expleitative cendit ien
basis is arbitrary amd discriminatery amd where
oyment is for a peried =f mere than ome year, it

> made om reguler pasis, ﬁn this comnection he m

erence te® the Ccag= of Dailyj Rated vosual ample,eesg

st ane Telegraplig Depti. ve, Unien of laeias & ors.,

(al.. 1887 SC 2342) wherein the Haé. Supreme _aurt @irectea

in respd
prepare

as possi

WIrKing

ftollowed im varigus =

f& <« e ..,U;

ct of such empleoyees thatithe responaents shoule

a £heme on a ratisnal DasiLs for abserbing as for
ble the casual labourers who have been continuousl
ior more than vne year anq this juégment was

CaSEQ,, @fflncm‘a Tax D.partn‘ht bY

tene Csurt including im 'inc,ﬂ e Tax Depgrtment

Stafft Welfare Ags.ciatiom vs, gni#g of Tadia and others
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SC 51i7) amd in gglgg Mugﬁéiga; “erporatien
. P.L. Singh apd cthers (#iR 13828,
!

|
The refemnce has 2158 beea made te the Case

Jain vs. Umien of India (/1988 SCC (L&s) 222

of
wi.ersin semewnat similer policy dacisiom has Deer held
“lRitresy angd disciiminetary and similcr empleyecs whe

have wWwerked foi meie thaf 3 year, were direcdted tebe

sent teo Cemmigcien fer onﬁl&tisat%’ﬂ. Reisrsnce has

made to the case of Stat% of Haryana, vs.Piara

élgn bec

singh (J 1992(5)S.C. 179, im which guidelines fer regula-

in gevt. service
risatien| ¢f tempeorary empleyees/have be=n givens

*Ihe nemal rule ¢f ourse, is regular recruitment
threugh the prescribeé agency but exigencies ef

adininistratisn may sem:times call fer an acdhec er

tenparary appeintment te be made. Insuch a situatien

effert sheuld always ® te replace such an adhec/

temperacy empleyes by a reguiarly select=d4 empleyee

as|eaarly as pessible, Such a temperary employee may

alga comp=te aleongwith ethers for suchregular

selection/appointment. If he gets selactea, well

éad goova, but if he dces ne‘t;, he mi st give way te
che requlard, selectsd Candikates. Trie appeimtment
of| th? regularly selectied ca#iidates Canaw»t be

withheld or Kept in abeyamce‘r@rtha sake e such
an| asliec/temporaly @upleyees.
Sewnaly, an aehsC or tempsrary employee sheuld

ReL be replacea By ancther adheoc or temparary

employee, he must be replaces only by a regularly

selected employee, There is necessary te avoid

arbitrary action on the part of the appeimtimg

auktheritye.
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cnirdly, even where an aghoc or temporary empley-

®nt is necessitated on account 2f Lhe exigsacies ¢
f admiaistration he shoyle orainarily be drawn fxs

Lem the employment exchange unless it Cennot brook

elay in which caset he Pressingcause must be
gtated on the file, If a2 Caneidate 1s available,
@4r is mnet sponsored By the employment exChange
Ssme apprepriate methods Consiscent with tim

requirements of Article 16;should be followed. In
|

9lther words, there must be o natice published in th

«

he apprepriate manner c2lling fer applicatioms ané

all tirose who apply im respoase therets should be
considered fairly,

~n uRqualified pareoms 0ugh£ tobe appointed enly

|
wiren qualified parsoms are #ot available threugh

the above processes,

IL for amy reason, an aghoc °r temporary employee

ig continued for a fairly lony spell, the autnorig-
|

ies must consider his cese for regularisation

pricvided he is eligiple anciqualifioa aCcording

to rules and his service recbrd is satisfactory amné

his appeintment @oesnot ruam counter to the reserva-

tipa policy of the State,

<he preoper course woulad be tkat each State

prepares a scheme, if ope is not already inm vogue,

Ia3r regularisation of such emplayeas consistent wit

its reservaticn polic, andif a scheme ig already

fragmea, the same ma,be made Consistent with our
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chservatione herein 89 ag to requce avoidable
litigatisn in this Behalf if #nd whem such persom

is regularised he shoulé be piaceq imneeiatel; below
|

the |last regularly appointed employee in that category
Clags or gervice, as the case may be,
S9 iar as the work-charged emplovees ang casual

lebjur are concerneé the effort must be to regularige

thew as far as possible and as early as pessible
\
supject to their fulfilling tir qualifications, if

an,; Wrescribed for the post and subject 2lge te

availaeility ef werk, if a casual labsurer is
continued for 2 fairly leang sqoll. saY two or three

yeBrs—-a presumption way arise Enat tliere is a reqular

need for hig se vices.in suci b situation, it peceomes

vbligatory fer the Cencerned autherity te examine
the feasimkility «f his regularisaticn. While aoing

82, the autherities ought to adopt a positive approe-

ach coupled wich an empathy for the persoan. As has

been repeatesdly stressea by this court, security of

tenure is necessary for am empliy=s o give his best tg

C ép

the jeob. In this sehalf, we 4 commend the oraers of

the Givernment of Har;ana(COntﬁinod in itg letter

azted .4.20 referrea to herei&bsfore)both in relation

to wprk charged empleyecs as well as casual labeur®

> a Accerding teo the kearned cwuns?l for the applicant,
all these applicante have werkeé f@r%more thanéne year
continuously, the respendentsg are bwlnd t® regularise them
and ke pay them regular salary and n5 regularisation is
arkbitrary amd viclative of acticle 1{ ang 16 of the

W Comstitution ot Imdia, according tothe respendents, the




question

bl

of regularisation can aerse oaly when there are

|
vacancies fer the same. lhe office has been 2edlished

an@ the |posts have als® been abealised ana the Buileing
has Peen vacated zmg ¥arious otherx sfaffand other
officers have peen repatriateeé tu their parent é@partmeant

apd cuestien »f reqularisati.m cam arise emly if there

are vacancies ané the question of vacancies will arise

only when new Cengus takes place ana there being no

posts, no questimefreqularisati@ arises. Accordimg

t the respondents, the cases Cited by the applicants

will neot apply amé they were net the Cesss of temporaIy
éspartmehts where the pests are Createa for a shert

term and the anal@gy givea by the learned coungel ifof

the applicamt will mot apply. meferemce hias been made

case of M. Ramanagh Pillai vs. State of Kerala
s (1973 5CC (L&S) 560) it Las ween observed

to the

aweliticn of posts is an execttive pelicy ©

dacision, whether after apolition of tle poest the

Goverament servant who Wag holding thepest weuld ex

ceuléd bDe of fered any empleyment under the State weuld

therefare, be a matter of pelicy decisisn of the Gevt,

pecguse the abelitien ef pests 8ees net cenfer eon the

Pergen heldiny the abelished posis any right™. 1%

was fulther epserved that the Geyernment has a right te

mske akteratien in the establishr"aent acceording te the

exigencies of administratien and such & pelicy d@eciazien

by the|Gevernment Cannet bp any reesen b= g3id te be a

celoulikle rcise of the pewer bythe State. In the

exe
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casg of K.Rajendr and ethe rs v State of Tamilnadu

erhe (1982 SCC (L&S) 208) it was held "Eke
etrers |

ang
gevernment has always thepmaeq, subjact, ef ceuunse, te
the (constituti®nal previsions,te reergesniss a
departuent te previce efficiencysmd te bring abeut
econemy .The pewer Lg aboligh a pest which may result i

in the helder thereef ceseing te be @ goverament

servient s inherent in the rigﬁ'xt te Create it.

’Whether ®r net a pest sheuld Je netaineé or abelighad,

is essentially a matter of pelicy decisien,.But the

(1]

decigieon sheuld be taken in ge®g fzitkb and the

actifsn te ab-lish a pest sheul%d net ke just & pretence
|

taken te ge-t rid ef an inc@nv‘Fnient incumbent. Any

actipn, legislative or @mecutive, taken pursuane te

the pewers fim abolish a pest is always subject te
judipial review." M. Ramnath Pillai case was mlied
snin| K. Pejendran's case, ACcording te the respendentg
the guestion of regularisation of these empleyees,

thus| can arise, enl; if there are vacancies and the

department is centinuing and appeintmsnt will be

P made| obviously in case vacancies are crcatgesd, The
retrenched empleyees are te be given prierity amd

their cases feor regularisatien can ke censid:red aven

new, |as and when vacancies arise and incase the

vacancies aré not there, there can net be any regular-

isation of e ach ané every empl;yee. EumRE LR ey g
I
i, Cenditien Mo, 10 has been challenged cn the

greund that the applicants shall net be entitled te
a8
any empleyment, is arbitrary #x#x after rendering




service,

other d eg
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yartments can ke done.

as per statutory pIOViSiOAS abgorption in

8. On behalf of the applica ts reliance haskeen placed

inthe cate of G. Govida Rajlu._vs. A.P. Steel Corporation

(AIx 1987 SC 1801) in which it wWwas Observed:® we have

carefully considered the matter

and after hear ing the

counsel for the parties, we direct t hat the employees

of A.P. Btate Construction Corporation Ltd, whose services

have bean terminated on account of closure of the Corpora=

tion, shall ke continued in service .on the same teIms

and conditions either in the Goveqnment Department or

in the Qovernment Corporations,” This case will not

i
sequarely apply in the present casl;e, as it is the case

where the employees are not the govermment employees,

wut they are the employees of the State Corpa ation.

Opservations were made that their services were cantinued

in the same terms and conditions in the Government Deptt,

angother

corporations.

6. Sol far as the government is concerned, for

retrenched employees, Obviously the rules are there and Kb

in the welfare state itis to ke

' seen alongwith tke

persons| who are waiting for their;turn. Direction can

be given for creating posts for all these persons but

theTrisunalis not competent to 1
and to linterfere in the/matter an

to change itg policy, though cert

policy

ssue any suchdirections
d requires the governmen

ainly directions and
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we
Observations can bemade whicn/wilH discuss hereinafter.

o On behalf of the applicant, C@nditiOn No. 10 of the
i

agreemenft has been Challenged and #hus condition puts a

bar on these epployess to get any meloyment.The retrencheé
1

employees are entitled to certain ‘enefits even in the

Central Government.The retrenched émplOyees are also

entitled té Certain benefits underithe various schemes/

which ard frameg by the Central Go&ernment and the contract

Was in respect of Census Department and the Central Govt,

and no baF could have been put in for debarring the

because
employees| to appointment in other deartments.Merely//

@ person pecomes an employee of one!department the ifself

does not entitle him tobe an empioyee ofthe ather depart-
ment. The|clause inserted is arbitréry and entail benefit

tothe employer ang a sort of excessive condition and such

@ Clause in Government gervice is against public policy
\
hit by the Public policy of the contract. Thus the clause

of
hzs got to be struck down on the gr?und/its being against

|
public policy. ‘
|
|
8. It was then contended that even then the respondents
1

were not justified in terminating the services o the
applicents, by closing their Regional TabulationOffice,

a8s suCh an|action will result in den&ing the employment

Lo more than 450 persons in the Regional Tabulation office




allahasad and more than 4500 persons in respect of

| in

all Redional Takulationoffice & such circumstances,

the Governmert should give altern tive employment toO

such persons in their departments or public sector

corporations, In this connection referencCe has made to

the cage of Gowmida Rajlu .supra). Census department is

a permgnent/temporary department and as and when the ®

workestalates or Census takes places, temporary employ=-

ment if given to persons who are‘desirous of heving

employment and not haying employ%ent in other department:

and thley offer their services in the Census Department

only flor the purposes of employment but many of them

get permanent appointment in the department after puttin

in satisfactory service/work thérein.

9. lensus department is a permanent depar tment and

its a¢tivities are spread over

it Ba

shows

fors t

For years together and

effect
s got ramifying/ end ourpose of the department
‘ [/

that it wezrX can go for years together. IT is

\

v

he Jovernment, which under the Stace Policy

requiffes to see that more perso gsae given permanent

appointment and avenues of pr

and some of them become overag

otionsfor years together

. Whie acting as a

Welfdre state, the State Can even extend the scope

of the

can ®

many

for p

department and the numbe# of retrenched employees

e reducedy ixxmﬁxﬁxtheiﬁxﬁﬁﬁxsx313xﬁﬂxiﬁ&aﬁy then
other persons will contin&e to remain in employmen

roviding jobs and for allowing them to get jobs

or

again/for those who become per*anent or regular employe
|
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obviously| the employees of the d epartment are entitled

to be givien priority and preference over outsiders and
A there is mo guestion oOf appointing outsiders unless the

retrenchgd employees are absorked. In the case of D.K.
cases

Saxena Vd. U.0.I & connected/(O.A-‘No. 385/1991 decided

on 26.2.93, we have directed the respondents for framing

a scheme|and trhe seme will also apsly in this case. We
issued certain directions in that case which are as

followss

‘i "Acpordingly, the respondents are directed toframe
a stheme within 3 months which may contain the

apopintment of 900 or remaining employeess and their

abgdorption and regularisation and appointment of
|

sullsequently appointed emplo‘ees who have been
retirenched and theirc appointment in the deéarment or
elsewhere if they can be given appointment as

retrenched employees, in the other departments, and
those posts are not to be filled in by outsiders

so|long as these employees are appointed and includin

thbse who are waiting for their tum inpursuance of

1984 judgment and they Qill be given priority over

the staff appointed in suBseq ept years. In case the
employees, who ar; still working or on the verge of
retrenchment, Or working undaer the interim orders

off the C§urt, will also ke given benefit of the said
scheme and their regularisation and apsorption will

also take place as mentioned abw e, If vacancies are
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existing or last date of workingihas been extended
the incumbents will ke allowed to continue to hold

the pOSt. g

The abpve direction has been csnfiVEJ £o 900 employees
we akove .-
but inithis case/are issuing/diréctions for all the

retrenched
/employees of the Census Department which will cover
900 employees and oOther retrenchéd employees Of the

Census| Department who are still working and who are

not coyered by tl¢ HighCourt judgment of 1984, The
L_agylicants' cases for above benafit will be considered
after lcases of 900 employees have been considered. 4

10. The applications aredisposed of as above with no

i
order ps to cots. ‘ e
|

= . b ‘i

A Marin 4 —" |
Aam. MEmbery %ice Chairman.
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