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a, 

nible Mr. Justice TJ.C.ivastava,V.C.'.. 

I:onsble Mr. K. 31Day1L, Member  (A)  

( By Fonsble Mr. Justice TJ.C.LrivasLa.va ,V.C.) 

Group C and D employees •Jf Census Dei-pi,Irtrrtent have 
cases 

filed Q11 these/, which irvolve c 	:-Turz- stion 4.1Elaw 

n d facts and are being disp4sed of together. Officeof 

the Director of gcns,..is operations was initially net 

permanent and used to be creat-id at the tirre ef declaration 

of inten-tien ftikincj census in the whole or in ite part 

of the -territory under s-.- cti4n 3 *f the C:2neua i..ct 1345 

and permanent office of Dir,.-ctor Cense Cperation.s ws 

'.7stablishr.!:d in Alt U.P. and other Stte- s, and the Cens-cs 

•peri.tiJns 11ve taken pl:ices in the years 1951, 1961,1971, 

1981 End 1531. A large number of strff hme beenicregularly 

aryi.-_, +intd and varioluE service rules have been framed under 

Article 309 •f tbt Constitutin :.)f India including the 

recruitment rules of class 11.1 nd cli:3E iv, including the 

rulas governing the sirvicoi of class I fficer, Recruitrne.- 

nt rules and conditions • service  of St,::::nogr ,:a-ohers in 

the f -Eice *f respondent N‘1),3 2 and 3. Class II and class 

U.P. Statutory rules we 	pr,,meolgate.d vide-  Govt. of 

India gazette d.:7:x.,71 26.10.1974, pert II, S "Cti -L)11  3 ( ) 

known s Office of the Dire,cter of Census OperEAtii.ns 

.nd. ex-officio Suprinteneftent of Census Operati4ns, Uttr 

PrEidesh(C.L.ass III and class IV Psts).2.ecruitment RuleF,7:c5c_9: 

• 1974 .13csidr the. direct recruitment rules, the poFts are to 

be filled in by taking the persons z)ri deputa.tien frorc 
arlie 

vrjj Central G:ovprnraent and Stc:te DepTirtments,ithe 

subdint staff ppoint•.-'d for 	purp‘aases like 

St,,ltisticF;.1 culectifl, cliapilati‘an/C:Aing etc. u.sed 

t 	emp1.2:yed n temperary nö. adhoc IDAir and after 
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n of work, ti- elr: ro•I-vices used to be terminatel 

ultd in massive uroffnplayment. It 	'thereafter, 

were Laken for. giving enployment 	those 

fter giving concessions in Jeby the Central 

t. The lowest office 	the Census Department 

by the of:.icer of Deputy Director rank and. thytx 

by Tabullation c*fficrs, St.7.tistLCH1 Assistants, 

Inspectrs, C,shiers, Supervis rs, Checkers, 

/Coders and class IV employee.s 	Peons..ecc.... 

ottice2.:s, St tistical Assistants„ Printin 

he been taken 
s, cashiers/on permanent roll of the Go‘ ernment 

emainino staff is employed on short C. 	con 

the staff is c:ispens.::a with as and when it is 

ea by the dep,.. -tsment, 	benefit of esitial pair 

work is also nut giver tv 
thin . Alt,.-rnative 

t was not given 	mow 1531 employees and in 
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the year 1931 the posts of Superiris4rs, Compilers, ,. 

Checker, in the Regional 'Tabulation Office, Allababad 

the conditions that preference sh777. be given to the 

yeas 4f ttE7 af,,tpitmo-.,..nt hewing sufficient experienc_ 

were advertised 
and in pursuance whereof the applicants applied. 

they were appointed witht he condition -0.7.t 

rvice will continu,F--: to remain for -Ave aTs 	or 
• 

2.1992 whichever is earlier. The applicruts 

but to. execute 	the agreement 13.7 ing unemployer. 

notice. was issued/publishe en 28.2.92 in the 

Jsgaran' indic=ting that t1-t: services of -the 

of wor 
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employees who have bean appointed. On con-tract basis ift 

the office of the. Regional .12,-ibuL:Iti 	 Allahlabad, 

were tarminated w.e.f. 29.2.1992. 	was thereaft,lr 

f agreeiman -ts ve_L- t. entered int,:) and-the services 

the applicants wei:.e terminated en 30.6."2, ti-  thin d 

agfesment ant red intJ n 1.7.92 fur a period. ,fitre.e 

months an the four th agreement .0 as e.Y.exut 	on 1.1C 2. 

According ti) the a.ppaicnts, the ac,.ave fact shows that 

althifugh the requirements f the appli(J_ -:..ts the continuity 

of work anl. posts were there, yet the respondents, only 

deprivr-,  th,": applic - nts the b-i^efit 	continuous 

service, they were requir, d to fill the bond and. only 

fixed sola.ry was pa.id to them. Althqugh the Assistant. 

Compilers were employee en regular scale of pay of Rs S50- 

1500 and other allowances an'_ 	mininurn of pay 

saaaie t`le 	sal.-Ary comes to L 1500/-, even thvugh 

they are infPrier in rank and status to Compile: -and 

thus the payment LE .4 ge s f R 900 t:,)the compile.: and 

It.;) 1050 to the Checker is arbitrary end vi9.1ative 

A
rticle  16 of the Constitution of India. In these 

applicati 	the: appli:Lc&nts have challenger."; the clauses 

1.2,3  an d 10 of the Printed 4greeracnt exccuted between 

the ap:)lic;:nt ,  s 7n,..7  the respwndents, un the ground thi;t 

these  conditions are aibitr:-.ry and,. cliscriminitrbry. 

including the-t 	.Lespondent.s have de.p.Livea,  them from 

continuity 	s ervice whichis violative of :Articles 14 

a..nd 16 of the C:%;,nstitiitijn of India and the payment of 

• 
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i Z1ted salary is discriminatory and .mounts 

exploit -ti:n f unemployed persons. 'the denial of thy- 

benefit as per conditi n 10 of tha agreemz=ntia also 

arbitr y 	iscriminatery. The Census department 

having eC40111d perrrF,'.r.ent depc-rt!7.-41at and census uoerations 
and 

ere a.ls recurring 	c.-)ntinuus it is whAly arbitrary 

anc.' dis •riminatory on the part of respondents to adopt 

the pol • cy of temporary creati•-in '4f c rce in subordinat.e 

offices and thereafter to erri;.)1oy the persons for 	short 

term an then terminate their services. 

2. 	r e learned :77...)unsel for the anplic.:nt contended 

that gi ing of employment for 	short pf.2.-:riad and there- 

after 	te...-.Triinate their services is arbitrary and 

discrim natory. All these enp147:iy.--,es h.ve worked for more 

than a ear and it is settled law/ that c..mtinuous 

employm nt of unemployed persons 	exploitative condit ion 

...n C111,0 • basis 	..i.:bitrpry an o a is, criminati-9r:y and 'wh ere 

ti'e empl paent is t -)r a perioo of m,,..Le than 	year, it 

shoul= .e come 	r,..cjular basis. In this cnnnectiou he at 

mmie 	erence to the case -)t  Daily Ratee 	au_21,deeig  

under P t anti Tel  graphs Deiztt u  

("1... 1, 7 SC 2342) wherein the iion. Supr±we ;;;;t4irt ciirects4 

ire rfrslocct of such employees th,7:t the respDnaients should 

prepare a,theme .on a rati 	ossig ter absorbing as for 

s io„;ssible the casAal labourers Wh) 	 c_ntinuJusl: 

wIrking ter more than .;dne year asap this juS.ruent was 

t,11.3wati in varitsu , cases 	Inrsoin-i Tax i:Jopartoient by 

inch;aing in 'Incare Tax Dripr-tmenl. 

Staff W 	are A -CiPtiOrt Irs . Unirm 	 and otkifsA 

-n• 



(AIR 1988 	517) .end in lisia‘i  

ISArrnch - v .  P.L. Sin01 onk -triers (rat.R 19ea, 

SC 519).*The refenence has &lad been rnmde to tha case 

•f A.k.  Jain  vs. unien .of 	t .1986 SCC (L&S) 222 

voi.et4ira 	 policy 	an 	 held 

arnitr,..ry ant: disc - iminotmry and 	employees who 

have workee. 	 .h ;.3 a year. we.ra di4.e_!te tobe 

sent t--  Cornmiesior ter J.-.4 -.1.11A-mri•i,Itilne. Reierign‘..:4a 13s 

au e') Jae„la made ta the case eie. State of Haryana,  vs.Piara 

Singh  (JT 1952(5)5.C. 179, in which guidelines for regula- 
in g,ovt. service 

risatign Sf tromp: rory employees/have be-3n given: 

411'')a normal rule of course, is r -_guler recruitment 

through the prescribed agency but exigncies  of 

adninistration may sorto_tirr!s call for en athec tr 

temp .Drary appointment 	;Made. Insuch a situatiAirL 

effort should a lw ay s lee tv replace such an a.clhoc/ 

tempt,rary employee by a regularly selected employec- 

cs early as possible. Such a temperary empit)yee may 

als3 c,jrnpste alpngwith tiers for sucireguiar 

selection/apgaintreent. If he gets Selet2tee,, well 

and gooe, but if he •.,es not, he 	st give way to 

the regular;',-  selected c.---Indiel7--Ites. The appoint tent 

the regularly selecaeit Canai.i.Spt.es Canno./t. be 

wiahhel* ;...•,r kept ir.1 ateyanc'e r,::)rahe 	ear ouch 

astilocitereporury shiplt'vyedo. 

, an ae,1-...c or temporary erapliy^.•e sh•. u 1 a 

not Se replace* ny anther 	:ar temporary 

employee., he must be replaced oilly by a regularly 

ected employee. There is necessary to avoid 

itrnry actiun on the part of the appointing 

hcrity. 

Se 

ar 

8u 
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re7uirements 7rtiCl• 16 sh".11A we fi.)11 awed. 

mother wIrats, thizsre must be n,3tice published in tt 

t e app.r;priate rRanner c,lling ter -,,pplicatiana the 

employee 

spell, the rlu:Li,orit-

regularisati„.n 

tpr any ress.-da, in sehJc 

continueoti to a fairly 1ony 

s must c3nsider his case for 
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...411,rdly, even where 14 ate, )c 	temp-irary employ- 
rrr..nt is 12 ece--ssitrited )a acc,;unt tf the exigencies 

f administr!'ti n he sh-ule ,--rainarily be drawn fro 

ran the employment exchanye unless it cannot 1.4n., ok 

slay in which caset he nressinncause must be 

	

ted n the file. if ra.-../ can 	ie is available, 

r is net spoasored by the ern p1 .)./mr?nt exchrpgc.- 

one appr op ri ate meth -.Ass C Jr) sin test with chi` 

ai 1 ti- :o e who apply in 1.-:esp...)nse theret'o should n". 

C asidered 

unm]alifieel 	 tjbe appointed .;nly 

wren qualified persons ere sot availanle throu:cfn 
t 	abDvr_.! pr') esses. 

vi den he is eliginle 7ndi "jualified etCr.-/->ring 

to rules ant,/ his service, rec2}re 	stistact-Dry end 

hi ap,...)eintit4ent miDesnot nin ciunter 	the res ►rva- 

ti 	p 	Df the State. 

.;:h proper course wpuld be that each Stat'e 

pr pc, res a Scheme, ii one is I-1.)r. already in vague, 

regularisati 	such employees corisistPnt wit 

it reservati 	pplic, anclif a scheme is already 

fr e , the same ma be made c,Dnsistent with ,...)mr 

• 
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o s rvattoes herein sa as t) reduce avoitable 

lit gatian in this behalf if ens when such person 

is egularisea he shoula ioe placee immeeiateiy below 

the last regularly apeoint.ee employee in that category 

cla 	or service, as the case ma-,7  be. 

S.1) ar as the w)rx-charyea oraplo 'ees jlnd cr:sual 

tub ur are car cernec the effort must be t- regularise 

the 	as possible ana 	early as possible 

sub ect to their fulfilling tre gualific-Iti-nse. 

anx rescribei ►  for the post and subject also to 

ava lability of work, if a casual labourer is 

con iauee for e fairly lohg spell, say two or three 

Yea s-a presumption ma;' arise teat there is a regular 

nee for his se.  vices .vin sucks a situation, it becemes 

atory for the concernedi outhority to examine 

his regularisation. While doing 

authorities ought to aeopt a positive appro-- 

ach =plea 	an empathy for the tiersea. As has 

bees yepeateely stressea by this coort, security of 

teau e is necessary .JEL an emplo.,, o give his bust t .  

the Qi3). In this behalf, we/. G:Trtmeno the Driers of 

the .overnment of Haryana(containea in its let-.er 

i►ate 	referree tea herein1;efor- e)both in relation 

to w. rk ch,,rgsd employees as wall •7.s cssual labour" 

3. 	Acce ding to the hearried counsel for thz..-. applicant, 

all the -e pplicents 	.,Iorked. for mere thanone year 

continuous y, the respondents are bound to regularise them 

to pay them regular salary and no regularisation is 

arbitrary eet violative of Article 14 and 16 of the 

Constituti 	of Ikais. According tothe responaents, the 



question 	ragularisaticn can arise .:;.n ly when tkere are 

vacancies 	the same. ;:i-te office has been an'Aishee 

an* the posts have also keel* abolised ana the leuilding 

has yep vacated gad tari.;us Bother sfaffarea other 

office'. have been repatriate* 	their parent ilet)artment 

ant que tion 	reqularisati.:,n ca arise only ifthere 

are vac cies and the question of vacancies will arise 

only n_n. new Census takes place Pi1411 there being no 

posts, questionof regularisatina ariscs. Accpraing 

t..)the responatents, the cases cited Irby the applicRnts 

apply maw they were not 	case* or- temporary 

otet)zrrtm rats where the pests urp crtJted far a str--,-.4rt 

term an the anal%3gy given ay the learned counsel for 

ap icant will not apply. ,\eference nas oeen -made 

to the ase of M. itamanath Pillai v8.  State of +eraela 

(1973 	 560) it 1,as Amen observes 

that4 the 	 - f posts is an ex-Fct.tive 

te;cisiom, whethor after abolAtion .Df tie post the 

Gcverarnent servant who was holding tPepest would or 

caul* 	ofiTrered1 any erapleyment unCer the State woul•f. 

therefor 	be a matter f policy :116.•CiSi.:11 of the Glovt. 

hecsus the abolition of posts does nit cenfer 9n she 

Person holding the ab-jlishe pos ,os any right". It 

was f tiler otserver3 	 :;overnment has a right to 

mike a teration in the _stLblishment 4cce..1)fciinci to the 

?x,i ens les of administration and such a policy decision 

by the Government cannot by any rcaEon be stir' to be. a 

ccdout isle exercise Of th,-7 7) ,4wer bythe State. In the 
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case of K.Raianf,r_al and Qt.1-e rs 	- State of Tamilnadu 

an totters  (1982 SO.; (L&S) 201) it vas 114./45 "Use 

covernment has always t.hepo-,er, ::subject, of c Lr 3n, to 

the constituci)nal provisions,t,) te.organiss a 

department t. proviCe efficienc...me 	bring about 

ecDnertiy.2he power 	akt dish a post *•?hich msy result iy 

in 	( holder thereof caar:ng to be a government 

servant 	inherent in the ricrht tla create it. 

`419 0-) r r not a pq-•at should be 71, tainee or abolishe:3, 

is essentially a matter of policy S.e.cisidn.But the 

caecision should. 'be taken in goo(7 fii•-.1-.17 and the 

F,ctiDn to o4 lish a post shu10 not just i)ret-nce 

  

   

taken to ge-t rid of an inconvenient incumbent. An,- 

action, legislative or eftecutive, taken pursuant to 

the powers to abolish a post is alA.:7,1is subject to 

juc,iicia,1 review." M. Ramnath 	cE•se. was rell,11 

Dnin K. Ps.:; erdran' s case. Acrirding to the respeneients 

the question 'F)f r egularisation of these employees, 

thus can arise, 	if there ars vacancis and th!,-  

aepartmont is continuing and appointm'int will lo:2 

made obviously in case vacancies are craa.trtill. The 

retrenched employees are to be given priority ani 

their cases for regularisation can e ci;nsid 	:even 

new, as ?n t? when vacancies arise and incase the 

vacancies arc neat there, thers can not be any regular- 

isation 3f e 	en=' every employes-. 3.1).ndictivrixtbolcxt 

4. 	Condition Ia. 10 has 	challenged cn the 

groun& that the applicants shall not be entitleo 

any employment, is arbitrary zrititxiirx after rendering 

• 



service, as p=r statutory provisions absorption in 

other d artments can be Clone. 

5. 	ehalf of the applicalts reliance has een placed 

in the ca e of G. Govida Rajlu vs.  A.P. Steel Corporation  

(.4.1. 198 ► SC 1801) in which it was observed:" we have 

careful' considered the matter and after hearing the 

counsel or the parties, we direct t hat the employees 

of A.P. state Consttuction Corporation Ltd, whose services 

have be terminated on account of closure of the Corpora-

tion, s all be continued in service on the same terms 

and con•itions either in the Government Department or 

in the oNernment Corporations." this case will not 

sequare y applit in the present case, as it is tte case 

where t e employees are not the government employe:_: s, 

but the are the employees of the State Corper ation. 

Observe ions were made that their services were continued 

in the.arse terms and conditions in the Government Dept. 

andothe corporations. 

6. 	So far as the government is concerned, for 

retrenc ed employees, obviously the rules are there and ids 

in the elfare state itis to be 	seen alongwith the 

persons who are waiting for their turn. IdreCtiDri can 

be give for creating posts for all these persons but 

theTri nalis not cangietent to issue any suchelirections 

policy 
and to interfere in the/matter and requires the governmerr 

to change 	policy, though certainly directions and 

P✓ 
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7. 

ag r eem en 

bar on t 

employee 

Central 

entitled 

which ar 

we 
ons can bemade which/will discuss hereinafter. 

ehalf of the applicant, condition ND. 10 of the 

has been challenged and thus condition puts a 

ese employees to get any employment.The retrenched 

are entitled to certain benefits even in the 

overnment.The retrenched employees are also 

to certain benefits under.the various schemes/ 

framed by the Central GoVernment and the contract 

was in r spect of Census Department and the Central Govt. 

aria no b 

employees 

a person 

does not 

ment. The 

tothe emp 

a clause 

hit by th 

has Dot t 

public po 

could have been put in for debarring the 

because 
to appointment in other departments.Merely/ 

ecomes an employee of one department tht itself 

ntitle him tobe an employee of the other depart-

clause insert-d is arbitrary and entail benefit 

Dyer and a sort of excessive condition and such 

n Government service is aciainst public policy 

Public policy of the contract. Thus the clause 
of 

be struck down on the ground/its being against 

icy. 

8. 	It w s then contended that even then the respondents 

were not i stiffed in terminating the services cE the 

applicants by closing their Regional Tabulation0fEice, 

as such an action will result in denying the employment 

to more th .:n 450 persons in the Regional Tabulation office 

di/ 
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Allaha ad and more than 4500 persons in respect of 
in 

all lie•ional Tabulationoffice and/ such circumstances, 

the Co ernmert should give altern f ive employment to 

such p rsons in their departments or public sector 

corpor tions. In this connection reference has made to 

the ca e of Gouida Aajleu ssupra). Census department is 

a perm nent/temporary degertment and as and when the 

workes elates or Census takes place, temporary employ-

ment i given to persons who are desirous of buying 

emplo ent and not listing employment in otter department: 

and they offer their services in the Census Departraeent 

only for the purposes of employMent but many of them 

get permanent appointment in the department after putting 

in sa isfectory service/work therein. 

9. 	ensus department is a permanent department and 

its a tivities are spreeei: ever for yeers.,t,gether and 

effect 
it ha. got ramifying/ Inc our ?ose of the department 

on I- 
shows that it work can go' 	years together. It is 

fr 

fov t e government, which unde the Sta--e Policy 

requi' es to see that more perso s a a given permanent 

appoi tment and avenues of promotionsfor yeqrs together 

anc:i -ome of them become overag . whie acting as a 

Welf re state, the State can even extend the scope 

of th-  department and the number o t retre nchee employees 

can e reduced,- ixxazutxyhgtickxoietz2sxegexkerstkiii7e)- then 

many other persons will continue to remain in employmen 

for providing jobs and for allOwing than to get jobs 

or 
agai /for those who become -permanent or regular employe, 
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the employees of the department are entitled 

d. employees are absorbed. 
c6,ses 
(A. No. 355/1991 

. U.O.I Sc coconnected/ 0.  

, we have directed the respondents for framing 

and to same will also ap)ly in this case. We 

en priority and preference 

0 question of appointing 

over outsiders and 

outsiders unless the 

In the case of D.K. 

decidei,  

obviously 

to be gi 

there is 

retrench 

Saxena 

on 26.2. 

a scheme 

issued c rtain directions in that Case which are as 

follows; 

"Ac ordingly, the respondents are directed toframe 

a s heme within 3 months which mr contain the 

ate intment of 900 or remaining employees and their 

ab orpticin and regularisation and appointment of 

su sequently appointed employees who have been 

re renched and their appointent in the department or 

el ewhere if they can be given appointment as 

re renched employees, in the other departments, and. 

th •se posts are not to be filled in by outsiders 

so long as these employees ae appointed and includin 

I these who are waiting for th it turn inpursuance of 

1,.4 judgment and they will e given priority over 

th staff appointed in subse ent years. In case the 

he verge of 

r 

o c  the Court, will also be given benefit of the said 

scheme and their regularisation ald absorption will 

so take place as mentioned abet e. If vacancies are 

oloyees, who are still working or on 

ttenchment, or working undr the interim orders 
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existi g or last date of working has been extended 

the in umoents will be allowed to continue to hold 

the po t." 

The above direction has been ,-,:,-riled to 900 employees 
above we  

but in this case/are issuin /directions for all the 

retren hed 
/employ s of the Census Department whicI2 will cover 

900 employees and other retrenched employees of the 

.-ensus Department who are still working and who are 

not c 

)- after 

ered by th HighCourt judgment of 1984. The 
:--nts' cases for above benefit will be considered 
aces of 90C emalayces liFNe be= considered. 

10. T e applications aredisposed of as above with no 

order 	to cots. 

■ 

	
Nice Adm. 4 Z.* bed;/- 	 Vice Chairman. 

aa 
Luckno : Dated: 	 I I 1'1 
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