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' Zon'bla Mrl Justice U.C.Srnivastava,VicC.
v/ lon'dSle Mr4 K. udayya, Member (A)
7 :
( 8vHon'hle Mr. Justice U.C.3rivastava,V.C.)
Creup C znd D empleyees of Cengus Department have
Ccces 3
filed &ll|thz:s'/. which irvelve cemmen Juzstier & 1:-w

end f.cis Ind cre boimo dispesed of tegether. Of<iceef

the Directe¢r ef Consug epzratiens w:s initizlly mnet

pemmasnent

#nd used te be creasts

d et the tire of declaratien

of intentie¢n of t akirg censue in the whele er in the part

¢f the territery under s:ctiwm 3 of the Censmus aCt 1948

and permans

rt sffice ¢f Lir~cter Ceng.s Cperatienc was

cstablished in the U.P., and ether Ststes and the Censis

®perucavns

1961 and 19

hzve tzken places in the years 1951, 1961,1%71,

21. A large number ef st £ff hove beeq#sgularly

sppeinted 4nd verieus service rules hove been framed under

Article 309
recruitment

rules gever

nt rules an
the effice
Of Uopo sti:

In€is gazet

oL tha Censtitution of India including “te
rules of class 1 =nd cless IV, including the

ning the syrvice of class I efficer, Recruitme-

@ cendit ens ef cervice ef Stenegraphers in
of respendent Noy 2 and 3, Class II and class IY
Sutery rukes weie prumlgsted vide Gevt, ef

te daced 26,10.1974, Part II, sectien 3(1)

knewn ¢s Office ef the Dirccter of Census Operatiens

nd 2 y-pffi

Predesh(Class III and class 1V Pests)Recruitment Rules, %891

\

1874 ,Bzsid=
be filled i

&ris-ac
subercinats

Statistical

te bs empls

ntral Gevernment and State Drpartmeatsdthe

cie Supe=rintendent ef Cemsus Opcrstiens, Uttar

steff appeinted feor vericue purpeses like

cellection, cumpilatien/Ceding etc. usad

ye€ en temperary and adheg basie and efter

B
€ the @irect recruitment rules, the pests are te |
n by teking the pergens on Geputatien frem |

Earliexn ?



4. ,
Cenpletien of werk, thelr eayvices used te betgmiﬁiteﬁ
thich result«d in massive umemplieyment, It wog therczfcer,

medrires weis taken for ¢giving empleymznt te ghese

persens iafte‘r giving cencecssiens ir age by the Centrszl

Gevermment, The lewest @ffice of/the Census Depértment

O

ishez@-

n

by the e¢f icer ¢f Deputy Directer rank and Ehmx

@#sgisted by Tabulstien efficers, St:otist._cal Assistants,
Primtinc Insnecters, C :shiers, Sgpervisere, Checkers,
Compil €rs/Ceders and cless IV empleyees like Pegns ctc,

Only Tebulstion efficers, St tistical Assistamts, Printing

hewe be=n t gken
Inspecters, cashiers/en permanent rell ef the G erament

but the remaining steff is empleyed en sh¥rt cCer™ cengrace

basis and the staff is dispenced with as and when it is

not
/ f23uired by the dep.rsment, mé henefit of suzal pav

fer squal werk is alse not giver ts SO, Alzermnative
empleyment wes Net Civen te mamy 1981 empl oyees and in
the year 1931 the pestes ef Supervisers, Cempilers, .,

Checkers in the Regienal Tabulatien Office, Allahabad 11
viththe cenditiens that prefzrence #h>1) be given te the

“x smpleyess ¢f the Aspartment having sufficient experimsmcCe

were advertiged
ef werk/and in pursuance whereef the @pplicints applied,

i

Thereafi=r they were appeinted withche cenditiem that

their service will centinuc te remzin for ene yecr er L

upte 20.2.1992 whiehever is earlier. The apcliamts heod

nc;Optian but te exscute trhe agreemsnt b-ing URemMpley=qc,
A public netice was issued/publiches en 28,2.92 in the

'Dainik Jegaran' indiceting that th services of the
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empleyess whe have becn appeinted@ on centrect bgeis in

ware tarminated w.s.f. £¥.4.199

rhe cfEipe ¢f the Regienal Tabulatim Office, Al ahabhad

’

2. bc wae therecftsr

£r ¢h agreemcnts we=-e entered inty ancthe scrvices o

ths applicemts were temminated on 3(.60.%2, the thiré

agfesmept cntzred intv en 1.7.82 for a perie Ethiee
1

mentl.s @ncthe feur th cgreement

e ko BRSNS T I T !
Accordirc te the appliccrts, Uic

;
waes everutsd en 1.1L.%2.

saoove faot shews thot

elthaugh t e requirements of the applicirts the centinuity

of werk|arnd pests were there, yet the respendents, enly

t» @eprjive the applicints the benefitsef centinueus

service, they were requir-d te

£ill the bend end enly

fixed sklary wes peié te them. Altheuch the AsSistent

Cempileéks were empleye& en rcgular sCale of pay ef R 950-

1500 @nd ether allewances oné &

t the mininum ef pay

s<ale the tetal salacy coemes Te k 1800/-, even thsugh

they are inferier in rank &nd status e Cempller &nd

thes the payment ef weges @f &

900 tosthe cempiler and

t. 1050 [te the Checker is arbitrery and vielative of

Article 16 ef the Censtitutisn

of India. In these

spplicagtioms, the applicentes have challenged the clauses

1,2,3 gng 10 ef the Printed ggreement evccuted between

the applicunt: s and the respendents, @n the greund that

these cenditiens are arbitrery

including thet th. iespendéente

an? discriminatery,

heve @epsived them frem

continbity ©f serxvice whichis vielative &f Articles 14

end 16| of the Censtitition ef Indla and the payment of
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Censelidated salary 4s @iscrim: atery and smeunts te
x

oxpleitati n eof unemple, ed persens., The denialr&f the

benefit ss per cendi:ien 10 eof the acreementia alece
elbltrory and discriminatery. The Census department
havinc beceme Perm2rent deperimemt ané€ census wperatiens

| ang
¢re alse recurring 7 continueus it is whedly arbitrary

anc¢ discriminatery en the part ef respondents te adept

the pelicy ef temperary creatiog o¢ Ce®rcein subercincte
s¢fficeg and thereafts: te empley the persons for & shert

term ané then erminate their Selvices.

2, The learned ceunce)l fer the anplicint centended
that giving ef empleyment fer = shert pe%od and there-
after tv terminate their services is arbitrary amé

discriminatery, All these emplesecs have worked fer more

than a year ‘and it is settled law trat contimueus
empl éyment of unempleyed persens on expleitative cendit ien{}
~-n adhec basis is arbitrary ame @iscriminatery and whare
the employment is for a periec of more than eme year, it
shoule be made on reguler basig, Im this comnection he m

made refereace te he case of Daily Rated C-sual Tple ees

undar Post ame Telegraphis Deoti, vs, Uniwn of lneis & srs.

(al.. 1987 sC 2342) wherein the Haa. Suprese Ceurt directea [

in regpect of such enpleyees that the respondents shoule !

prepare a ccheme en a rational basis fer abserbing as for
@s possible the casual labeurers who hiave been continu susly

WICKing for mere than <ne year sme thnis judgment was

£ollowes im varigu. C25°8 . incemes Tax Departmeat by

fivMe wuDLETE Cuurt Incluaing im ‘Incume T ax _Depgrtment
Staff Welfare Ags ciation ys. Unien of Tadia ana others




{AIR 1988 S5C 517) amd in undc Ak or

Karmchari vmriopn vg. P.L., Simgh apg cothere (ndiR 1928,

sC 51%9).'The= refem™nce las &l been nic€e tve Lha Case

of A.h, cain vs. Union of Ineia (.1988 SCC (L&S) 222

w..ersin semewnst slmilelr pelicy @scisism haes L2er held

@aibitrely lWng @isciiminetery end similer empleyecs whe

hiive Werke® foi Leie §hat 3 year weie @ise’ted ted=

genc o O

mig ie fer reNlasris~tion. Reielence lias
else becn

iade to® the case of State of Haryama, vs.Pigra ‘|

Singh (JT (19%2(5)S.C. 179, im which guidelines feor regula-,
in gevt. service

risaetien €f cvempersry empley<es/have be=n givens

|
®*rhd normal rule ef owurse, is regular recruitment
thrdugh the prescribec¢ agenCy but exigencies of

edninistratien may semstimss call fer an a¢hec a | §

temparary appeintment te be made. Insuch a sitwiatien

:ffﬁrt gheuld always ® te replace such an adhec/
temperacy empleyes by a regularly select=d4 empleyec
cs aarly as pessible, Such a temperary employes may
also comp=te alengwith ethers feor suchregular

selection/apposintment., If he gets selectes, well

ead gova, But if he dces net, he mist give way te
che reqular}, s~lectsad candidates, The appsimtment

o the regulerly selecied Canaidaies Canmnwi be

withheld@ <r Xept im akeyance torthe sake er ouch R
an adiec/temporily @upleyees. -

Sewnaly, an aehsc or temperary employee gheuld
ReL be replacea »;, an.ther ashoc or temparsry

employec, he must be replacee only by a regularly

sel&cted emplo, ees, There is necessary te avoid

arwitrary action om the part ef the apoeimtimg
sutheritye.
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| 43
snirdly, even where an aghoc or temporery empley-

ment is mecessitatead on accoumt of the -§1gaacies ¢
of a@miaistrstion he sh_ule crain=ril, be @rawn trs

frum the euplo, ment exchenye unless it ceamnct brook

®ela,; in which caset he Pressingcause must be

sLated on the file, 1f n) csnaid-te 1= aveilable,

I is met spoascred py the emplo;m=nt exchsnac

Some spprepriate meth._ge [Consisient with the

reJuiremente ot Article 1€ shoule be followed. in

;
vther words, there must Be a nocice publighed imn th

the apprepriate msmner c=1ling fer applications sné’

211 ti.ose who apply im respoase therets should be

consldered fairly, »

~n unqualified per=oms ought tobe appointed gnly
when cuzlified persoms are mot availamle threugh ’

the above processes,

If for am; reascm, am 2dnoc Or tomprrary employes f
is continued for a fairly lemy spell, the :utnorit-@
ies must congider his case for regularigation %
prcvided he is eligiple zpe zualifiea eCcording %
to rQIes aneé his service record is satigfactory amé

. o
his appeintment doesnot rum ceunter t< the reserva.

tiom policy of the State,

<he preoper course would e ti.»t each Stete ‘
l ?

prep:res s scheme, if one $s not alresay in vogue,

for riogularisati;m °f such employe=s consistent wiﬂ-

ite reservaticn polic, angif a scheme ig already

freamee, the same ma, be made Consistent witn our



-] -

7 chservations herein 80 as to> requce aveidabl e
litigatien im this mehalf if ang when sucCh person

ig reqularisee hie shoule Be places imneeistel pelow

the last regularly appeintza employee in tiat cateyory

class or service, as the Case may; be.

S» iar as the work=chargea suplosees 2nd casual

l_-p.ur are conpcernec the effort must be to regul arise
thew & icr es possimsle anu &5 early as pessible
suwject to their fulfillimg tir qualifications, %

an, prescribea ier the post amd subject alse te
availawmility ef werk, if a casual labourer is

continuea for 2 fairly leony spell, say twe or three

yeErs~a presumption a,; arise tnat tiere is a regular

Reea for hig se vices.in sucin a situatien, it becemes

vbligatory fer the Cemcerned autherity te examine
the feasimility € his regularisatich. While acing

i
¥
i

s>, the autherities ought to adopt & positive appro-- f

ach couplee with an empathy fer the persean. As has

pe~n repeatesl; stressea by this court, security ef

tenure is necessary for am employ=es Lo give his best to

éo :
the jlop. In this wehalf, We /4 gommend the orsers of |

the Govermment of Haryesna(centainee in its letter

éz:ed G.4.%0 referrea te hereinbefore)poth in relation

to work chargeé empleyecs as well as casual labsur?

34 Accerding to the kearneéd counsel for the applicant,

all these

2

ipplicante hove workeé for mere thandne year
continueusly, the respeondents are beund te regularise them

ani te pay |them regular salary and no regularisation is

arwitrary eme viclative of arsticle 14 ame 16 nf the

Constitution of Iwdia., nccordirg tothe respenaents, the

W
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Qestion oi regularisatiom cam arise only when tiere are

vacancies feor the same. lhe ©ffice has meen apclishee
éue tie pogte hove alse pern alolisea 2nc tie Builedng

hag BPeen vacatea tRa tariours cther sfaffand other

ofricers have Meen repatriatee t. their parent e@partmeant

ane Guestien Jf reqularisati.n car. arise emly if there

3re vaCancies ana the question °f vacancies will arise
enly wvijen new Cengus takes plack ane there p2ing n.

posts, no questionef regularisation ariscs. Accorging

tthe respoadents, the cases Cited by the applicants

will nst apoly amd they were net the Cepess ef temperary
déspartmehts where the pests are crcated 8- a shert

temm and the analegy givem by the learned coungel for

chie applicant will mot apply. neference ias Been made
to the case of M. Ramanath Pillai vs. State of Keralas
ane sthers (1973 SCC (LaS) 560) it Las meen oBserved
that“the awelitiun of pests is an execative pelicy -

decision, vwhether after abolitien of tie pest the

Govermment servant who wae holdinc theest weuléd erx
Ceuld be offered any empleyment under the State weulé
therefore, be a matter of pelicy decisisn ef the Gevt,

beCguse the abelitien ef posts dees net cenfer en che

P€Igon heldiny the abolished pests any right™. It
wes further @eserved that ctt - Severnment has a right te

mske akteratien in the estoplishment Accerding te the
exigencies ®f administratien and such & p2licy é@eciaien

by the Céovernment Cannet bp any recsen b= g:id te be a

celeul.b’e exercise of tho power ®Bythe State, In the
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c:.se of E.Rﬁjgﬂfrpn_an! eLIv IE Vi, Stete of Tamilnadu

an~ er¥rrs (198

¢ overnment has always thepeer, supject, ©f cevlioe, to
the conessitutionel previsions,to Lergenies «

Gzpartiient ©e previce efficiencysmé te krind apeut

econcmy.rhe pewc

ir the|/helar r thereef cefe ng teo be & government

gerveni ‘< inherent in tha riochu te Ccreate o )

wk-ther er net & pesh sheuld pe “staineé er abelishad, s

ig essantially e matter of pelicy decisiwn.But the i

éecisivn sheulc

actiei te ab lish a post should net B just & pretunce

token |[te ge-t rié ef &n incenvenient incumpent. Any
action, legislative @& sgacutive, taken pursuene te
the powers ip apolish & pest is alwa/s sukject te

juaicial review." M. Ramnath 2illai Cese was ®lis?

snin K. Pejencran's case, According to the respenéents
{

the quecstian of

thus can arise,

éepartment is centinuing and appeintmsnt will bz i

maée leoviously

retrenched empl

2 5CC (L&S) 208) |it vas h=1é "Ike

r - amdlish a pest which may result ii

we taken in geoed fairtkh ané the

r egularisation of these empleyees,

gnl 7 if there are vzcancies and the

in case vzcancies are craaize. The

eyeas are te be given prierity and

their c ases feor regularisatien can ®e cegnsié :red aven

new, as and whe

n vecancies arise ané incace the

vzcancies aré nct there, there ©an not ee any regular-

jgetion of e ach ené every empleyes, SPRREEERIRNLXX

4, Conéitien No, 10 has kein challenged cn the

groand thet the applicents shall nat pe entitlea te

eny empleyment,

&8
je arkitrery mmgxix afcer renéering

P T
/‘
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scrvice, &s per statutory provisions absorption in

other dlepa:tments can be done.

5 Jn bellalf oi the epplica tls reliance l.askesn placed

inthe coce of G. Govida xajlu .NVs. Aer. wteel Corporation

(Al 1987 SC 1801) in which it pas observed: M we heve

Cerefully considered the matter| and &fter hesr ing the

counsel for the parties, we direct t hat the employ-es

OL A.P. Stete Construction Corpblrativn Ltd, whoce services
have be=n terminatec on account of closure of the Corpora=-|
tion, shalj Be continuec in service on the same terms
ané conditions eithe¢r in the Goyvernment BEpartment or
in the Government Corporations.® This case will not

sequarely abpl;’z in the present cace, as it is tre cas

where the employecs are not the covernment employe-s,

|
But they are the employees of the State Corpa ation.

ObserVation$ were made that their servi es were cdntinued

in the same terms and conditions in the Government Deptt,

engother corporations.

6. So far as the government is concerned, for

retrenched employees, osviously the rules are there and khf

in the Welfbre state itis to ke seen alongwith tre
persons who are waiting for their turn. Direction can
®e given for creating posts for all these persons but

theTrisunalis not competent to issue any suchGirections

policy
Bnd to interfere in the/matcer and requires the government |

to change 1igs policy, though certainly directions and
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we
obrervationls can memade which/will discuss hereinafter.

5 on eehlalf of the applicent, conaition No. 10 of the

acreement has becn Challengec anc thus condition puts a

par on these epployegsAtO get any employment.The retrenched;
employe-s arc entitled to certain penefits even in the
Central Goye rmment.The retrenched employe~s are als®
entitlec to certain kenefits under the verious schemes/

which are framed by the Central Government and the con¥act

was in respect of Census Department and the Central Govt.

and no bar | could have been put in for debarring the
because
employees to apoointment in other departments.Merely//

a person becomes an employee of one department th# ifself

Goes not entitle him tobe an employee of the ather depart-
ment. The clause insertcd is arbitrary and entail penefit

tothe emplpyer and a sort of excessive condition and such

a clause in Government gervice is against public policy

hit by the Puklic policy of the contract. Thus the clause
of

hzs @ot to be struck down on the ground/its bkeing against

public policye.

8e It was then contendec that even then the respondents

were not justified in terminating the services & the

applicentsg, by closing their Reciongl TabulationOfifice,

s sich an action will result in denying the employment

to more than 450 persons in the Repional Tabulation office
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P
Allahapac ana more than 4500 persons in reshect of
in

all negional Tamulationoffice anw such circumStanc.s,

thie «overnmert should give azlterhative employmént to
such persons in their aejsartments or public séctor
corporations, INn this connection referenCe has made to
the case of Gowida Rajlu ,supra). Census department is

& permmgnent/temporary depBrtment and es ana when the w

workescalates Or Census takes places, tgnporaty emuploy-

ment is ¢given to persons who are desirous of heving

employment and not ha¥ing employment in otler departments

anc they offer their services in the Census Department

oY
only for the purposes of employment But many ©f them

get permanent appdintment in the department after putting
in satisfactory service/work therein,
9. Census department is a permanent depar tment and

its activitiesz are ssriad over foxr ye-rs tagether and
effect
it has got ramifying,/ :nu onrnose of the department

on L
sliows that is work can g@ fo years together. It is

4

for the 9government, which under the State Policy
requires to see that mOre persons ae given permanent
appointment and avenues of promotionsfor years together

anc some of them become overage. Whie acting as a
welfere state, the State Cen even extend the scope

Of the department and the number of retr-nched employe:s
can be reduced, IWXErEr LRRXXXHRREESXEEEyEkemiRiefs then
many Other persons will continue to remain in employment

for providing jols and for allowing them to get jobs

or
again/for thos: who become permanent or regulsar employees]
1
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obviously the employe:s of the d epartment are entitled
to be yiven HED Or ity iana preference over outsiders and

there is no guesstion oOf appointing outisiders unless the

retrenchea employecs are abksor®ea. in the case of D.K.
cases

saxena vE ’J.U.I & Connected‘/(O.Ao NOQ 385/19’1 decidf
on 26.2.93, |lwe have directea the respondents for framing

scheme and t:¢ s<me will also ap ;ly| in this cese. we
issued certain Girections in that case which are as
follows:
“iccorgingly, the respond:znts are directed toframe
a scheme within 3 months which mey contain the
apoointment of 900 or remaining employe=s and their
apsorption and regularisation ané aphointment of

subsequently appointed employees who have been

retrenched and theic appointment in the department OI
elsewhere if they can be given appointment as

retrenched employess, in the other daepartments, and
thosz posts are not to be filled in by outsiders

so long as these employees are appointed ana including
those| who are waiting for their tum inpursuance of

1984 judgment anc theéy will pe given priority over

the staff appointec in supbscquent years. In case the
anpl#yees, wh EL; still woiking or on the verge of

retrenchment, or working undsr the interim orders

of the Céurt, will also ke given benefit of the said
schneme and their regularisation and absorption will

also take place as mentioned abw e. I1f vacancies are
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existing or last date of working has been extendec%\

‘ the incumoents will me allowcc tg continue to hola

the post.”

rhe amove direction has ®een confive J =5 900 employess
we akove .
But in this cate/are issuin /alrecticms for alll the

|
| retrenched

| /employees of the Census Department which will cover
|

900 em»olpyers end C

her retienchec employees Of the

Census bepartment who are still working and who are

| not covered by the HighCourt judgment of 1984, The

i aaBlic ’1"“' cases for apove pengfit will be cOnsicér
after cases| of ,VC emnloyces have been considered. i,

10. The applications aredispOsed of as akove with no

orcer as to cOtse. | 8 il

——

| Acm. ‘ﬂ’éhbem Vice Chairman.

Dateds Yiﬁ m"""{" 1192 1

Shakeel/~ Lucknows




