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He was all

Wen in 198

transferred on 10,10,85 as Gangmen under Perman
pe 4

Inspector,
Kha lasi un
af: Office
applicant
selected 4
as Office
Engineer,

wasS under

While still under sick ledvg’the respondent No
Divisiocnal Engineer issued his transferﬁrcer dd
posting him Khalési under I0W Churk.
wes pastefl at his residence on 25,11,92 when h
know about this order,
dated 9,12,92 to Senior Divisionel Engineer, A
byt he dild not get any satisfactory reply, Be

aggrieved,

92.12.92
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Chunar,
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nd vice order dated 13,8.91, he was p
Khalesi in the grade Bs. 750-940 undex
Chunar, On 5.8,92 the ¢pplicent fell

trestment of Railway Loctor at Mugha]

A copy of

challenging the transfer order dated

several grounds. The main grounds ar

(1) The transfer order has been p

1 Engineer, respondent No, 3 with mel
(i)

post of Office Khelasi emtalls chcngﬁ

s the seniority unit and therefore hi
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Allshcbad was the competent authority.
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opportunity of hearing in compliance with princ
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dpplicent hes filed the supplementary affidavit
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and th@ applicant was posted on adhoc basis-as |Uffice
Khala, € . i
Glerk against work charged post, The post was lonly for

a period bf 12 monthé and it hed not been extefded furhher.
The work pf the applicent was not found satisfdctory apd
therefore|he has been transferred back, It is|further
: asserted that the transfer order doées nol entail any

change in|category or chcnge in cadre, He has [been poptéd

posted as

| back es Khelesi where he was earlier working b%fore bel g

Of fice Khalasi ageinst adhoc vdcancy
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[scheduled|tribe staff, It is asserted that as there was
no requirement of Khalasi int he Office of assistamt

Engineer,| Chunar and the applicant has been popted at

Cchurk in fthe edjoining district which is not fpr away,

9. Vide order dated 15,1,93, it was directedito

méintain |stetus quo if the order of the transipr has not

Leen efifdcted, However the stay was not extenged further

vicd orddr dated 7.9.93 and any time subsequerkly.

1o, e have heard Sh, S.S5. Sharma learned counsel
of the afgplicant and Sri A.,V, Srivestave the dounsel for
the respgndents, We heve also given careful donsidergtilon
to argumdnts advenced during the hearing and the releyant

material|brought on record,

11, ~ From the <verment made by the @pplicant, we

observe thet he has challenged the transfer ofder on two

distinct|grounds, One ground is the challengq of the

transfer|as such on the plea that the applicagt is scphe- |

duled caste employee and his transfer is inviglation jof thé
!
policy ipstructions of the Réilwey Board, Injadditiop ||
the pleap of hardship end mid-session trensfey hove beep
s1lso taken., The other ground is that transfer involves

change i cdtegory and seniority unit affectipg his

w

promotion prospects énd also the order has begn passed
by the authority who is not competent. as brpught
earlier,| the groundy of assailing the tranferforder heing
in violdtion of the extant instructigns for tpanfer of

Moy been en b Mbreq,,
the schelduled caste/schedulee tribglemployees Thea&??y

two groynds are contradictory in nature, If fhe app licent

%é gontd. BB .5
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takes a stand thaet he cannot be transierred ouy of Chunar
& 157({ >
being @ sgheduled costey then it could be infegred thdt
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the appligantkas reconciled to his alleged chafge in

cetegory. On the other band if the ground of tha 11e nijng
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of transfler on accoumt of inveolving changé 1n category
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depend of the findings oft merit.bn this ground. If for
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a momentit 1is taken that there is no merit in¢his preyern

then the|plea of the transfer does not remain dominant.
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if he is|to be posted out from the post of of {ice Khea|lesi
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of postipg.
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pleadings of the.applicant &s brougnt out ebove, we will
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first g9 into the plea of the applicant thotﬁtrdnsfex
order ig illegal as it involves chenge in cetlegory and

seniority of the applicant. The épplicant while working
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of the vecancy of the Office Grerk @ the office

to know
. . b .

of Assistant Engineer, Chunar, He applied fgr the s

and his| cese was considered by Senior Divisipnel Engineer

(L). He was posted as Office Khalasi vide order defed

3.8.91 |(Annexure-A=0). Respondents have avepred thdt thi

posting wes for @ limited period egainst the| work clierged

post sdnctioned on Extre Lebour hpplicvtion(‘Lﬁ) for 4

of 12 months and there wds no regulag vacency.

3<9~‘ﬂué9

Though|the orcer deos not specifically mention the

period

have cdrefully gone through the orcer datec

sanctibn of the post for 12 months)tut considering the

contents of this order and the facts and cifcumst«nces

@g ContC, o7 ofe .
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Lly referg to the sanction of the post

but it menjions approval of Extre Laj
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that hetwas poSLed as office Kachalsi
vacancy.

(b) 1If there was & regular vacancy

Kha lasi, we presume that the same woul
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umption is being made as the respondef
this issue and that fact the grade of
the seme, The applicant has stated th
br the post when came to know of the j§
no body else was considered and no apf
Appointmernt of the é@pplicant

termed
de connot be/as regular, The procedu
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change
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carefully gone through this judgement and are in r659@@§ful
agreement with whet is held in this judgement the¢t for i
non refutdl,the allegation of malafide should be|held i
proved, However it is to be seen whether the grpunds E
advanced alleging malafide are sufficient to deep the s%me
as proved iln cgse of non denial., The only avermgnt madg
alleging mallafide is that one cay he was asked tp work 4t
the house df the respondernt No. 3 but the &applicknt refysed,
The applicént has not given any details with regprd to the
déte and whether order was oral or in writing and the
applicent gefused in writing or verbally, This fis just|a
bald statement with no Supporting evidence, In [the abs¢nce
of the detd, it is difficult even to co-relate with the
transfer onder. The ground advanced is too flimpy to

have even Suspicion of malafides, Therefore though the

@

respondent [No. 3 hés not filed recl\ fhiting thie alleggtion
. g

but we are |of the view thet the ¥ ef alleging malaefide
O

as the basis for his transfer 8 not ®nvincing,

14, Another ground advenced by the applicant raC}

. . : : , ‘ AL k%ﬁ&w
that juniors have been allowed to continue &s ofliice &ler

while he hds been posted out as Khelasi in violdtion of
Rajlway Bodrd instructions vide letter dated 2747.1966

(A=3). The applicant has just given the nemes 45

U7

Sh, Mohamad Kelim dand Sh, Kapil Nigem. No othey detail

have been disclosed with regard to their datepf |posting

and the sepiority list. The respondents have dqnied thiis
stating thdt thege two employees are working as |[Khalasi
and not as|office Khalasi$. In the rejoinder r4ply the|
applicant has simply denied this submission without
furnishinglany details to support his deniel. 1In view pof
this, we agcept the version of the respondents dnd udablle
i to find any merit in this, ground also.

Contd, . .lP.. .
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15, Keeping in view the deliberctions ip para
12, 13, 14 ebove, none of the grounds advanced cpallenging
the impugned transfer order being erbitrery and i llegal
as it results in chenge in cetegory and seniority unit

of the applicant survive,

16, Now we come to challenge of the imgugned
transfer ofjder on the ground that applicent beifg schedpléd

/ /
caste emplpyee, the transier is in violation of [the

Railway Bo#rd policy instructions conteined in letters
dated l9,11.70, 10.2.74, 14,1,75 and 16.8.78. The
applicent hes cited the following cése laewsi in $upport jof

A his submispions s=-

(1) R. Nanoo Vs. DRM Trivendrum(1§89) 10
ATG 137

(ii) $.S. Verms Vs, U,0.I.(1993) 2B ATC 596
(iii) B.S. Verma Vs, U.0.I. (1994) D6 ATC 313

(iv) G, prabhakeran Vs. D.R.M. $.d, Railwgdy
(Lg95) 29 AIC 45

(v) Judgement of Allahabad Bench Harish
chandra Vs. U.0.,IZ 0.4, 725 gf 1995 ,
and Gulab Chand V§. U,0.I. i OA. |
672 of 1995, 4 !

w !
!

We have cerefully gone through thgse judgement:

and are ih respectful agreement with what is hqld in these
|

judgement$, that the government is bound by itg own gufide

lines and|the transfer of the scheduled ceste @nd schebuled
tribe emplloyeeg is to be done fer very rérely &nd for &ery
strong repsons only. The applicent is entitle@ for
protection acainst the transfer in terms of thg circuﬂars
of Railwaly Board until and unless the respondefits arejable
to bring his cose within the embit of letter dpted 1441.75

and other| tefters referred to above. AS brought out

i
| b g @z contd... M ..




earlieglthe iscsue challenged in the dpplication|is not h
streight cgseof transfer. The transfer is incidental.

The mein i$sue is that the dpplicant's category |h

i
besh

cug

recorded oyr findings én this dspect that this relief i

8s b
changed from of fice Khalasi to Khalasi, We have alre

devoid of nperit. Once it is established that tHereis n
illegality |in the posting of the applicant back
then the tregnsfer is inherent*gg being posted as|Kh-
It is not applicant 's case that he’even if he is{to be

posted Lack| as Khulas%’be cannot be posted out of Chunar

b
and entitled of protection cs pér the Rajilway Bdard

EMAbiger |

circulars being scheduylce casie, Though the dppiicent if
hes advanced these grounds through the Supplemenflery

5 affidavit byt no modificetion to his reliefs prajled for |
hes been doge. The relief Still remains that thd transfér
order be carjcelled and the dpplicent be allowed th continee
as office Khalasi, Since we find no me:?? in his pruyér; |

KA dasy

to allow him to gontinue as Office Bderk and no specific

5( IV~7 /Vlub-l( ‘
prayer that lven if he is to be posted as Khalasil|he :
. 7 .

should be posted at Chunar, we are of the opinion|that th

ground of chéllenge does not Survivie,

17. In the premise of the above Ciscussign, the

dpplication 1s devoid of any force and substance dnd the

Séme is dismissed, No order ds tg coi}ﬁj:égJ\dz~‘
M%Jzk N :
Menmbt r - ; Member « J

Arvind




