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CENTRriL ADMINLiTR ,TIVE TRIBUNtAL 

A LLAH,=,,BAD BENCH 

A LLAH/-+ 
**************************-* 

/--tyyx.c 
of 1992. 

hn► llahabad this the 3,Di day of 

Prigi nal application No. 1799 

Hon'ble Dr, R.K. Saxena, JM 
Hon'ble Mr. D.S. Baweja, 

Nakharu, 6/o Sri Kanhaiy , working 
as Of- lice Khalasi in the office of 
Divisional Engineer, N. Rly. , Chunar, 
Dist . Mir za ur , R/o Railway .dud rt er 
No. 159 B, Rly. Colony, Chunar, Dist. 
Mirzapur. 

	 4ipplicant. 

C/A Sri S.. Sharma 

Versus 

1. Union of India through General 
Manager, NI, Rly., Baroda House, New Delhi. 

2. D.a.;.. Northern Railway, kllahabad. 

3. Sri L_-ngeev Lohia, Divn. Engineer, 
Northern Railway, Chunar , Dist. Mirzapur. 

	Aespondents. 

C/R Sri A.V, ,,rivastava 

ORDER 

Hon'tle 	D.S. Baweja, 

This 0 ai-L+„ No. 1799/92 alongwith Contempt 

application 1233/93 in the same 0.4.. have been heard 

together. However separate judgements are being delivered. 

2. The applicant has challenged the t-ansfer 

order dated 25.11.92 with a prayer to quash the same. 

3. 'The applicant joined RaiLay service on 

13,4.79 as acas-ual Khalasi under Inspector of corks 

(I0v4), Northern Railway, Allahab.'d Division, 
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He w6 E5 all wed CpC scale in 1934. He V■16S 005t ed 

Man in 198 
	nd after working for about 10 months, h 

transfers 
	on 10.10.85 as Gangman under permanent 

Ins ector , Chunar. Thereafter he was transferred 

Khal si us der Assistant EngLneer, Chunar 	k vacancy 

of. Office 

applicant 

se lected 

as Of ice 

Engineer, Chunar. On 5.8.92 the applicant fel] ill a n  

was under treatment of Railway Loctor at Mughdlsarai. 

While sti 1 uncer sick leave the respondent No 3, 

Divisions i Engineer issued his transfer/order doted 4.8 

poS_C.iflg h 

was paste 

know abou 

dated 9,1 

but he di not get any satisfactory reply, Being 

aggrieved he has filed the present u?pliudti01 on 

22.12.92 challenging the transfer order dated 4.8,92. 

4. 	 The applicant has challenged the transfer 

order on several grounds. The main grounds are as 

uncer:— 

(1) The transfer order has been passed 

1Avision 1 Engineer, respondent No. 3 with ma],..ifide 

inteni-A.o as he refused to work at his residence. 

(ii) The transfer order posting him 

cvalect 	, 
Clerk under Assistant E.'nc_4ne ,:r, Chunar and the 

made an application for this post. He Vas 

nd vice order dated 13.8.91, he was posted 

Khalasi in the grade Ps. 750-940 under Assistn,,t 

Khalasi uncer IOW Churk. A copy of the orlder 

at his residence on 25.11,92 when he came tp 

this order. The a ;iplicant made a represent tio 

.92 to Senior Divisional Engineer, Ailahabc.. 

from the 

...s we 11 

is in vi 

Railway 

post of Office Khalasi entails change of cut 

s the seniority unit and therefore his trans r 

lation of the policy instructions laid down k°." 

oard. Furtht respondent No. 3 is nct competent 
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to pass such an order and Divisional 	Manacer 

Allah - bad was the competent authority. 

(iii) Juniors to the applicant in the same post 

are being continued and the appli ant being senior1  has been 

transfer ed out. 

(iv) The transfer h d been effected in mid-• 

seesion affecting the education of his children. his 

transfer I-13s also put him into hardships as his wife was 

undergoing medical treatment. 

(v) The applicant has not been afforded a y 

oportunity of hearing in compliance with principles o 

natural justice, before passing the impugned order. 

5. 	 Subsequent to filing of the application an 

submission of the counter reply by the responcerrs, the 

applicant has filed the supplementary affidavit taking 

the additional grounds a3'sailinc,) the transfer order. 

The a !,-)licant has sLated that he is a schedule4 caste 

emplo\, and in terms of the policy instructions laid do- n 

by the 	board vide letters date d 16.8.78 and 

19.1.70 scheduled caste/scheduled tribe employes are 

be transferred only for very strong reasons. Transfer 

of the Cip 	is in violation of these instr ctions 

6. 	 The respondents have filed the coun-..er rep y 

through Sh. Hutesh Khanna, 4enior Divisional 'Engineer( ), 

strongly contesting the application. It is subtitteo 

that the posting of ar-plicant as Trolley rhan ,,as irreg ' 1 

as the applicant had been given CPC scale only in June 

1989 and this vas d'Jne without addrova1 of the compete 

authority for change of categoi 	It is furth 	submi 
k A oda s 

ttec.1 that there vies no regular vacc', ncy for Oflice Llerk 

COritC • • •4• • • • 
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and th applica nt was p OS e d on adhoc basis as Office 
1444n  F_ 

work charged post. The post was only 1 

a period of 12 months and it h -  d not been extended fur her. 

The work of the applicant v-4 S riot found satisf•ctory a 6 

therefore he has been transferred back. It is further 

asserted that the transfer order does not enta 1 any 

change in category or change in cadre. He has been p0 te 

back as Kha Iasi where he was earlier working be fore be 

posted as Office Khalasi against adhoc vacancy on work 

charge basis. It is also submitted that the a legatio s 

of malafide are baseless as the applicant was ever 

asked to work at the residence of respondent N 	3. 

Trans er has beendone on the administrative gr unc; an 

not in colourable exercise of power by respond nt No. 
f 

as he is competent to transfer groupd U staff Jithin his 

jurisdicticn. The transfer is in the some sca e and bad; 

to his original post and no opportunity of Ilea ing is 

required to be given before pas'sing such an or ,er. I 

view of these facts, the transfer of the appli ant is riot 

arbitrary and with malafiAtintentiDn and there ore the 

respondents contend that the grounds taken are not va "cl! 

d the a ,-)lication deserves to be dismissed. 

7. The applicant has filed rejoinder ffidav t 

controverting the submissions of the responde s and 

maintaining the grounds advanced in the 60plic Lion. 

8. The respondents have filed a suppl count -r 

to the suppl. affidavit filed by the applicant courte ing 

the submissions of the applicant with regard t • violation 

of the extant instr ctions at transfer of sch dule# aste 

Con d...5... 
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[scheduled tribe staff. It is asserted that as there w as 

no requir ment of Kholosi in t he Office of rtss ...starrt 

Engineer, Chunar and the applicant has been posted - 7, 

Churk in he adjoining district which is not for away 

9, 	Vide order dated 15.1.'93, it was directed to 

maintain s oatus quo if the order of the transf er has at 

been off cted. However the stay was not extended fu her 

via d order dated 7.9.93 and any time subsequertly. 

10. Vie have heard Sh. S.S. Sharma learned cou sel 

of the a olicant and Sri ti.V. Srivastava the counsel or 

the resp ndents. ehave also given careful consider tion 

to arguments advanced during the hearing and the rele artt 

material brought on record. 

11. From the averment made by the applicant, 

observe hat he has challenged the transfer order on wo 

distinct grounds. One ground is the challenge of the 

transfer as such on the plea that the applicant is so 

duled ca te employee and his transfer is in viola Lion of th 

policy i istructions of the Railway Board. In additi 

the plea of hardship and mid—session transfer have eel 

also t '1( . The other ground is that transfer involves; 

change i category and seniority unit affecting his 

promotio prospects and also the order has been paSS 

by the authority who is not competent. ti.s brought 

earlier, the ground4 of assailing the tranfer order 

in viol =lion of the extant instructions for tranfer Ff 
aAir 

the sch dulerd caste/scheduled tribekmployeE.sot Thee 

two grog ncs are contradictory in nature. If the ao 
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takes a s and that he cannot be trans .ierred out of Chuhar 
emp/Ict, 

being a s hedu.led castex then it could be inferred that 

the app ii a nt 	
reconciled to his alleged change in t • h 

category. On the othe:r hand if the ground of :;hallening 

of transfer on account of involving change in categ r' 

and seni,  rity ureit., then the validity of his tranf er 

depend o the findings afl merit . bn this ground. If f or  

14-  a moment ... is taken thet there is no merit in this 2rayer, 

then the plea of the transfer does 

This is ecause that it is not ap;:,licshnt is case that VEh 

if he is to be posted out from the post of of iice Kh lasi 

to Kna la 	he c(311not be posted out of the present p ce 

of posti 

In viewof this apparent contraction in he 

s of the.applicant as brought out ai..ove, we ill 

into the plea of the applicant thattransfe 

illegal CS it involves change in category a d 

y of the a.p 	. The applica nt wt;ile w or ;log 

si at Chunar under Assistant kE.-knoacJix  icin 	Chunai tam 

of the vacancy of the Of fice CA--e-rk in the of i ce 

tent Engineer, Chunar„ He applied for the s me 

case was considered by Senior Livisional En ineer 

e was --,or, -tea c.,s Office Khalasi vide o:der Cia ed 

(Anne xur 	Respondents have avereC tti t th 

was for d 
lirdted period against the work c'iarge 

nctioned on Extra Labour itpplication(fiLL-%.) fo 

of 12 months and there was no regular vacancy. 

refully gone. through the orc.er dated 3- 8- 17. 

the oreer deos not specifically mention the 

n of the post for 12 morrths,but cons:dering the 

c nte s of this order and the facts and circumstances 

not remain dominant. 

12. 

pleading 

first g 

or ac r 

seniori 

as Khal 

t o snow 

of 

and his 

(I). 

3.8.91 

postin 

post s 

period 

have c 

Though 

s a nc-Li 



as emerge 

to subs cr 

following reasons:— 

(a) The let_,r ciot—d 3.8.91 though does n of 

specifica i ly referl to the sanction of the post for 

12 months but it men ions approval of Extra LobOUr 

appliCati 

was again 

specifica I ly controvr,ed the ubrlit-sion of the resoo 

dents and also as not brought any documentary evident 
9414 

or retort that he was posted cS office K-4-1151 0(oinst 

a regular vacancy. 

(b) If there was a regular vacancy. of the 

office*- ha lasi, we pres me that the some would have 

filled up by inviting applicotionsfrmA eligible Kh laTls 

This pres mption is being made 6S the respondents are 

silent 6n this issue and that fact the grade of the tw 

posts is he same. The applicant has stated that he 

applied f•r the post when came to know of the vacancy. 

It means o body else was considered and no applicotio 

were call d f or. Appointment of the applicant in the 
termed 

manner ma .e o,nHot betas regular. The procedt!re folio ve 

f or oosti g the applicant clearly demonstrates that 

posting o the applicant was on a dhoc 

(c) The - oplicarit in para 4 (X) of the 

applicoti n has averred that as per Railway Eperd 

circular'aced 9.9.69(A-2), Ldivisional Railway managertil 

is the co peters authority to allow the change of 

category. In view of this the transfer order c.ateci 

4.8.92 wh ch he alleges involves chonge in category /m 

-0/AthigiN issued by i.divisional Engineer is therefore 

  

illegal. The applicant has admitted thot, he was post 

Co nt d.. 

g from the 	contentions, we or(tfi inclined 
clew cvn4- 

be to the version of the respondents on the 

n signifying that the posting 

t; work cl-f.rT,dt post. The applicant hos not 

in 
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as office Khalasi 

G the approvl of. Senior i.)iviEi3m., 1 
il  

Engjneer, Going by his own submissions, his change of 
required  

from KhaIasi to office 
	alasi 

category 	

vist.s 
Ith  

approvol. Therefore his posting as office Clerk 

1 of Divisional Engineer 
	

ac.ainst the rules. However si 

it suited the applicant, he did n 
	

raise any objection Lut Sentry 

change 

h 

 

now he hos challenged the transfer alleging 
	

in 

category from of-fice Kbalasi 
	

ihalasi being lot ord red 

by the competent authority. These facts lead us to 

subscribe the contention of the respondent 
	t s -0  *Pelle 

the posting of the applicant as office 
	las). V4 S f 	a 

limited period on adhoc basisr_and in view of this th 

approval of thelcompetent authority was not taken. I vie 

of the a b av e reaons, 	
are of the view that applicant 

w 	
A 

ascposted Of ce Khalssi for a temporary measure g inst iX■44-f-nA. 

Viork charged post for a limited period. He,does io 

acquire lien or right on the said post and his posting 

back as Khalasi involves no illegality or violatio of 

the extant rules. 

13. 	
The applicant 

has also 
ass lied the 	

ansfe 

order on the alleyAions of 
■
Avaklificie oc_,;oirst resp •ndent 

tygo 

N 	
3 

o. 3.ari anjeev Lo, Divisional Encin‘er,has 1: en 

	

made as responOent No. 3 by name. 
	

fin6 that no cou 

repIy has been filed
, 
 by him. The ap,,,,,licant has plE.;66 

tha-
:, since responoent bile. 3 

h S 
not -niece the count- 

reply 

	

	

allegations of malaf lc* the same 
denying the allega  

denial of 
stand proved because, the formal 

	
malafide 

ent is inconsequential. be h,-.•5 cited t; 

by the depart  

	

support of 3udgement in case of "C 
	

Manta I Vs. U. 

ases 587 • 	ti 

	

1986 ii,tdministrative Tribunal c 
	

.;e 

Cont •. 

• 

• • 
• • 

• 



carefully gone through this judgen*_nt and a re in r espQctful 

agreement with what is held in this judgellent thct for 

non refutal the allegation of malafide should be held 

proved. However it is to be seen whether the grounds 

advanced alleging m lafide are sufficient to dee'n the s me 

as proved in cese of non denial. The only avermant mad 

alleging mal fide is that one Goy he was asked tp work 

the house of the respondent No. 3 but the applicant ref 

The pplicant has not given any details with reprd to 

da,,,e and whether order was oral 

applicant refused in writing or 

or in writing anki the 

verbally. This is just 

bald statement with no supporting evidence. In the absence 

of tho date, it is difficult even to co—relate with the 

transfer order. The ground advanced is too filmy to 

have even suspicion of malafreleet. Therefore though the 

but we are of the view that the 	• 	f alleging malaf de, 

respondent No. 3 has not filed reply 

;I 

 ting the alleg tion ,4,4   

A44_ 
as the basis for his transfer is. not co nvincing. 

14. 	 Another ground advanced by the applicant 
Kit 

that juniors ha ve Leen allowed to continue as of :ice 

while he has Leen posted out as Khdlasi in violation of 

Railway Board instructions vide letter dates 27.7.1966 

(A-3). The applicant has just given the names CS 

Sh. Mohamaid Ka lira and Sh. Kapil Nigum. No other detail  

have been disclosed with regard to their d te f posting 

and the seniority list. The respondents have denied th s 

stating that t'nelie two employees are working as Khalasi 

and not as office Khalasi4. In the •rejoinder reply the 

applicant has simply denied this submission without 

furnishing any details to s upoort his denial. In view •f 

this, we accept the version of the respondents and unable 

to find any merit in -this ground also. 

Contd...10...• 

t 

sed. 

he 
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Keeping in view the deliberations iz para 

.bove, none of the grounds advanced cialleng ng 

d transfer order being arbitrary and illegal 

is in chazge in category and seniority unit 

icant survive. 

Now we come to challenge of the impugned 

der on the ground that applicant being scheduled 

yee, the transfer is in violation of the 

rd policy instructions contained in Let•Lers 

.70, 10.2.74, 14.1.75 and 16.8.78. The 

s cited the following case laws. in support 

ions ;— 

of 

6 

13 

y 

R. Nano() Vs. IJIM Trivendrum(1939) 10 
ATC 137 

Verma Vs. U.O.I.(1993) 23 ATC 5 

B.4, Verma Vs. 	 (1994) 26 :ETC 

G. prabhakaran Vs. 
(1995) 29 ATC 45 

Judgement of Alla .abad Bench lic rish 

Chandra Vs. 	 725 of 1995 
and Gulab Chand Vs. U.O.I. in 
672 of 1995. 

e have carefully gone through thEse judo Ement 

and are i respectful agreement witi f.hat is hE ld in t )ese 

judce:ient 	that the government is bound by its own gui.de 

lines and 

tr _be emp 

the transfer of the scheduled cas.:e and sche uled 

oyeel is to be done filer very rare L;  a nd for very 

  

strong re sons only. The applicant is entitled for 

protection against the transfer in te_ms of the circulars 

of Railwa Board until and unless the respondelts are able 

to bring is c,_se within the ambit of letter dated 14,1.75 

and other letters referred to above. As brought out 

C.;ontd.• .1t • . 

15.  

12, 13, 14 

the impugn 

as it resu 

of the app 

16.  

transfer o 

caste empl 

Railway Bo 

da _ed 19,1 

applicant 

his submis 



earlier the isaue challenged in the application is not a 

straight caseof transfer. The transier is incidental. 

The main issue is that the applicant fs category hds bee 

changed from office Khalasi to Khalasi. .4e have alread 

recorded our findings 6n this aspect that this relief • 

devoid of merit. Once it is established  that t -1--  ereis n 

illegality in the costing of the applicant back ss Khal si 

then the transfer is inherent its) being posted as Kh
,:la • . 

It is not applicant 's case that heev e n if he is to be 

posted 	c< as rih lasi 1.1-e cannot be posted out of Chunar 

and entitled of protection ds per the Railway Board 
OwAhlew  

circulars being scheduleet, caste. Though the appLic-nt 

has advanced these grounds through the supplementary 

affidavit but 110 modification to his reliefs prayed for 

hds been done. The relief still remains that the trdnsf 

order be cancelled and the applicant be allowed' 	conti ee 
as office Khalasi. Since 	find no Ili CI: I. in his prayer  
to allow him to onerous asOffice 	 and no specific 

prayer that even if he is to be posted as Khalasi he 

should be posted at Chunar, we are of the opinion that this 

ground of challenge does not survivie. 

17• 	
In the premise of the above discussic n, the 

application is devoid of any force and substance a nd the 

same is dismissed. No order as to cos-'. 

Member - 


