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CENTRhLhDNIINISTR-\TIVETRIBU~L, ALIArhBAD BENCH,

nLU\HA BAD ~
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Dated: Allahabad this the 101'" N.oV~mbefl, 1996

CffiAM: Hontble Dr R.K.Saxena. JM
Hon'ble Mr D.S.Baweja. AM

ORGI~L APPLIcATION NO. 167 OF 1992

R.N.Sharma son of Sri R.I.Sharma,
Senior In5tnFtor posted at Sube dar qan] ,
Allahabad under principal Electrical
Toarkway Centre, Kanpur -

(CiA Sri p.K.Kashyap)

pETI1DNER

Versus

1. Union of India through General Manager,
Northern Railway, Baroda House,
New Delhi

2. Divisiona I persona I Officer t

Northern Railway, Allahabad

(C/R Sri Mohd. Yusuf)
-

"'.

RESPONDENrS

,

'"ORDER

( BY Hon'ple Mr D.S,Baweja, Member (1\)

This application has be s n filed praYin~fOr the

following reliefs:-

(a) To quash the wrong fixation of pay vide
order dated 5.7.91

(b) To direct respondents not to reduce the
sa lary from ~.2750/_ t 0 ~.26oo/- a nd not
to recover the payment already mace from
23.1.870llNardS.

2. The applicant joined as an Apprentice Assistant

Driver, Allahabad Division, Northern Railway. He was

promoted as Driver 'Bt Grade from 1.1.82. After passing

the screeni.'gtest, he was promoted as Driver 'A' Grade

(passenger Driver) on adhoc basis vide order dated 14.10.86.

Thereafter he was promoted in the grade of ~.2()()()..3200

from 23.1.87 on e dhoc basis as Senior Instructor. He appeared

in the regular selectio~ for the post of senior Instructor
kcv, ~

and got selected and placed on the panel dated 7.10.88.
f..
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He was posted ~egularly vide order dated 28.10.88. His pay

was fixed at Ps.2750/- in the gra de of Rs.2000-3200 taking into

account his pay as passenger Driver on a dhoc basis. He; also

earned four annual increments upto 1991 based on this pay.

However, vide or cer dat ed 5.7.91, the pay of the applicant

has been refixed on 22.1.87 as Rs.2600/- instead of Ps.2750/-

and for the subsequent years accordingly on the ground that

he was not regular ly promoted as Driver Gra de 'A' (passenger

Driver). or cer was also passed for recovery of the over

payment made on the basis of pay of Rs.2750/-. The applicant

made a representation dated 16.1.92 dgainst the same. Being

aggrieved he has filed this application on 4.2.92.
) .

3. The applicant has pleaded that since the applicant
.>

was selected from the post of Driver Grade 'A' (passenger

Driver) on regular basis as se nior Instructor, t he adhoc

promotion as passenger Driver impliedly gets regUla~sed.

In view of this, he is entitled for the f~xatiot!a7 allowed

initially at Rs.27~0/-. HiS pay has been reduced without

giving any notice. The action of the respondents is, therefore
/.In

illegal, arbitrary and violation of the provisions of Article
"

,

."

14 and 16 of the Constitution of India.

u
The respondents have filed the conter reply

"
opposing the application. It is submitted that since the

applicant was pr omoteo as Driver Grade 'A'f,vrsSenger Driver)

on adhoe basis, he cannot get the benefit erf pay fixation

of this promotion on appointment as Senior Instructor through

regular selection. pay fixation was wrongly done due to

clerica 1 error. Whenthis error was de1l.eoted necessary
/teU2 ,)

action was taken to correct the same. by. fixation of pay
"~

at Rs.2600/- instead of Rs.2750/- on 23.1.87. N~ notice
e~~4r rn ·1,

was required for the correction of ~-fixing p y in terms
" "-

of Rule. 2018 R (II) (Indian Railway.sEstablishment Code).
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There is no provision that if the fixation of pay was done

erroneously, the same could not be correcte~ G Thus the

ect.Lon taken is not arbitrary , illegal and violation of
"-

Article 14 and 16 of the Constitution of India. In view of

these facts, respondents submit that there is no case in

favour of the applicant and the application deserves to

be dismissed.

5. Vide order dated 17.2.92, as an interim relief

the operation of the order dated 5.7.91 was stayed. This

stay was extended from time to time and continued till the

end.

We have heard the learned ",ounsel of the parties.
~o ~

A careful consideration has been given to the material
"

6.

brought on r ecor d.

7. From the rival contentions, the short question
\

'Ii'

which emerqes is whether the applicant was entit led for pay

fixation on appointment as senior Instructor treating his

promotion as passenger Driver 4n regular basis 1 The

applicant himself has averred that his promotion as Driver

grade 'A' (passenger Driver) was on adhoc basis. This

is also quite clear from the letter dated 14.10.86 at A-2. T"

The applicant's pleas that he had passed the screening te,,:t
et..,

and successfully completed the training are mot tenable OlD

the required selection process was still to be completed,

With this a dmitted status of his pr omotLon As p.assenger
~ 1; 1",#o-~ -<.-, . Cb.'WI'

Driver, the only ground advanced by the applicant"is that

this adhoc promotion impliedly becomes regular dn his

passing the selection for the post of Senior Instructor.

The applicant has not quoted a ny rules to support his

contention. Vie are, however, not inclined to subscribe to

the conte ntion of th e applica nt. As we underst end from

t he materia 1 pIa ced on record, the post of the Instruct or

is not in the normal channel of promotion in the Driver's

Cadre. The selerion for the post of ,Instructor is
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confined to t hose who opt for the same. Ther - fo r e , on being

appointed as Senior Instructor through regular selection in

the grade of Rs.200Q-3200 will not imply that his adhoc

promotion as Driver Grade 'A' also gets regulorised without

undergoing selection over his senior,S", who had not appeared

fort he post of senior Instructor. Keeping this position

in mind, we are in agreement with the respondents thdt fixation

of pay in the gra de RsA}..)0-3200is to be done based on his

substantive posting as Driver Grade 'B'. The fixation of 8S
~

pay at Rs.2750/- allowed By him in the grade of Rs.2D00-3200 was

accordingly erroneous.

8. We have held above the contention of the respondents

that the fixation of the pay was erroneous. Responoents ore

entit led to rectifY this error when detected. The question

that arises whether the error could be rectified without

giving show c=use notice to the clpplicQnt~.~ It is admitted

fact that no notice VvdS s:;iven to the .applicant before

refixing pay at Rs.2600/- instead of Rs.2750/-. The r~sponoents

have argued that since the pay fixation of Rs.2750/- was

erroneous a nd not permitted as per rules, for rectification

of error show cause not Lee w~s not necessary. ThE principles
} , 14 l':!.

of Watural .lustice demdnd before any adverse order is Pdssed7 A t
against the employee dffecting his right afforcing an

~ 1\

opportunity of bE:ing haar d and presenting his Cdse. In the

present case, the fixation of pay allowed in 1987 was not
~w

permissible. The applicant. has "not quoted any rules to support

his case. We have he Lo above t hat fixation of the pay allowed

was not perrnd ss bIe , In such a s Lt uat Lorr.eve n if the show cause
/

.
.,

no'tLcs was issued to the applicant to afford opportunity to

represent his case, the applicant would not have any defence

to put forward. Tht issue of show cause notice would have

served little purpose. In this view of the matter, we are not

inclined to endorse the contention of the applicant that there
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has been violation of principles of natural justice.

9. The respondents have erred in granting i;n wrong

fixation of pay. It is not on account of mis-representation by

the applicant that the benefit of higher pay fixation was
1J.w..,fN--

allowed. The applicant cannot be held responsible for any
"

over payment. It shall be, therefore, just and proper not to
~

recover excess payment already ,..on account of pay fixation at

Rs.2750/- on 23.1.87 till the passing of the order dated 5.7.91.

In this connection, we have support of the judgements of the

Apex Court, (i) Sahib Ram Versus state of Haryana and others

(1994) 28 A.TC747 (ii) Shyam Babu Verma and others versus

Union of India (19.94) 27 ATC 121.

10. In consideration of the abovE' facts, we allow the

application ~ par~. We find no merit in the relief with

regard to quashing of the oreer dated 5.7.9..1.. Lt h regard

to recovery of the excsess payment upt o 5.7.91, we direct

that no steps shall be taken to recover or adjust the same.

The application is disposed of accordingly. There will be

no order as to costs.

~ IJ~~\
MEMaER (~

---
MEMBER (J)

RJ


