OPEN CUURIT,

CORaM: Hon'ble Mr, T,L,verma, JM,,
Hon'ble Mr, S,Dayal, AM.,

3 LICAT ION NO-. o) v

Radhey Mohan Tripathi aged about 43 years
son of Late shri Tirth Raj Tripathi,resident
of village and Post office Nunkhar, district;

peoria e Applicant,
Versus:
1, The Union of India, through General Manager,
Y North Eastern Railway, Gorakhpur,

2, The eneral Manager( Fersonnel) N,E, Rly,
Gorakl’lpur/ Chief personnel Officer, N,E,
Railwiy, Gorakhpur,

3, The L&Lrector of Official Languages, Railway
Board, New ielhi,

4, Mukhya Raj Bhasha adhkkari, N,E, Railway,

Gorakhpur,

5, The financial Advisor & Chief Accounts

Officer, N,E,Railway, Gorakhpur,

6. The Dy,Chief Accounts officer(Genl),N E,Rly,
Gorakhpur, o

7. The by,Chief Controller of Stores Lepot, N,e,
Rly, Gorakhpur, :

8., The Chairman, Railway service Commission,

Mu zaf farpur,
| .o+ , Bespondent

K PEARANGE OF GOUN
| l.CCmnsei for Rpplicant:;S/sSri A,K-sinha/Anand Kumar,

|
2.Counsel for Respdts; Sri prashant Mathur,

.so contd p/2,,.
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< Open_Couyrt

ORER (QRAL).

( by Hon'ble Mr, T L, Verma, Ji.,)

This application Uncer section 19 ot the
Administxqative Tribunals Act, 1985 hzs been filed
for quasﬁing the Order dt, 4,11,1985 reverting the
applicant from the pdst of Hindi Sahayak to his basic

grade(Andexure.ls) and for issuing a directioh to the

respgndenu§ to pay the entire zrrears of salary and

gke other emploments due to the applicant gince November,
1985 till date, Applicant has sought further direction
to the respondents to pay salary to him for the period
1,9.1983 to 11,7,1984 which has been unduly withheld,

24 Br%ef facts of the case are that the applicant
was iﬂiti%lly appointed on group (L) pest on 22,9,97

and was placed under the control of thely, Controller of
Stores, N,E Railway Gorakhpur, He applied for the post
of Hindi $ahayak grade -III in responge to the
advertisement dt, 31,3,1981, 'he applicant, who was
found eligible for being appointed on the said post was
called for appearing at thewritten test held on 6,3, 198],

The applidant claims to have appeared at the said test
and qualified in the written test znd Viva-@oce test
held on 23,9,1981 and 3,3.1982 respectively were
prepared, The name of the applicant was placed in the
Select Lis# on dt, 3.3,1982 at serial number 5
(anexures 1 and 2), A formal letter of appointment

to the apﬁlicant on the post of Hindi sahayak grade
Rs330.560/.{and Revised Scale Rsl400 - 2300/~ was issued
and he was directed to join as Hindi Sahayak in the

office of the Chairman, Railway Service Commission,
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Muzaffarpur which joined on 5,3,1982, He yas, therefore,
transferred from the office ot the Chairman, Railway
service Commission, Muzaffarpur to the Office of the
Financial advisor, Chief Coniroller North Eastern gection

of the Railway Muzaffarpwr in the same capacity,

3. It is alleged that the appicant was not relieved
from his post in the office of the Chairman, Railway
service Commission as a result be could not join his new
place ofposting, He was, however, relieved ten monthts
after ﬂhe date of his transfer, He, therefore, represente;
_d against such delayed relkeving before the appropriate‘
authority, The respondent No; 2, by his Order dt, 11,7.84
directed the applicant tojoin his duty at the place of R
his transfer, The claim of the applicant is that the
intervening period from 1.9.1983 to 11,7,1984 was not
decided, The applicant joined his new place of posting

as Hindi Sahayak oh 12,7,1984 in the North Eastern
Railway, Gorakhpur,

4, From the averments made in the O,A, it transpires
that the applicant had challenged his transfer from
the office of the Chairman, Railway service Commission
to the Office of theFingncial Advisor/ Chie; Controller
North Egstern Railway, Muzaffarpur by filing a writ
petition was, however, dismissed by Order dt, 25,3,1985.
The court, however, directed the respondents that
regular appointment should be within two months and

the case of the petitioner should glso be considered
inaccordance with 1w, After the afpresaid order of

the High Court, the respondents, it is alleged, became



~'3

-3 4 i
pre judiced and by the impugned Order dt, 4,11,1985
reverted the applicgnt to his pasic grade/post hence,
this application for the reliefs mentioned above, The
impugned orcer of reversion has been challenged mainly

on the ground that the authority passing the order was

not competent and also that the action of the respondefts

are highly arbitrary ad contrary to the rules,

5, The regpondents have cotiegted the claim of the
applicant, In the Counter affidavit filed on behalf of
the respondents it has been alleged that the applicant
wys initially appointed as a Khalasi and as he was

a gradgate and fulfilled all the other gualifications

he wg given an opportunity to appear at the Selection
test held for the appointment on the post of Hindi
Sahayak., He was, howeyer, called for to appear in the
selection test but he failed to clear the selection test
so his name was not included in the list of selected
candidgtes were not available then, Appointment letter
was issued to the applicant in which it was clearly
envi saged that the appointment of the applicant was
purely on adhoc-basis wgs tenable until regularly
selected candidates joins the post, The applicant

was reverted to his basic grade post after regularly
selected joined in terms of his appointment,

6. We heard the learned counsel for the
respondents in the absence of learned Counsel for the
applicant,

e In view of the pleadings of the parties the

‘only question that falls for our cogideration is whether

the applicant has acquired a right tohold the post of
Hindi Sahayak Grade-IllI, It ig not indispute that post

of [indi Sahayak is a selection post, This pre-suppdses

.. ocontd p/5,
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In view of the rival contention #h enquiry for determining

the naturecand absence of the applicant was necessary., The

respondents would have been justified in with-holding the

salary, had they held enquiry in that regard and come to &

conclusion thet the absence of the applicant during the

aforesaid period was unauthorised, Be that as it mey, this

being a question of fact, it is the duty of the respondents

to hold a further enquiry and then pass an éppropriate order

whether the abscnce of the a@pplicantwas unauthorised or nét;
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