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Allahabad: ~ted this ?,\~ day Of May, 1999

Original applicati en 00.164 Of 1992

Hon' bl e Mr. S.L. Jain, J.14.

Rail SWarup ~/ 0 Iota Ran,
1.oc 0 \,,1eanre r
C/o ~ri M. p. ~haram, 'Nirnal NikUOj',
(,jaushal a Road, .
~nak.t.inagar. \"bandausl.-Z>94112,
1l.stri ct:.Moradabad.

(By Sri AK ~inha, Advo~ate)
Fe t.i ti aler• • •• • • •

Versus

Uni on Of In di. a thr ough tae D i vi si enal Rail way
Manager, Northern Railway, Moradabd.

2. ~. 11vi si enal Mechaoic al Engin eer
Northern Railway, Office Of the ilvisi enal
RailWay Manager, Moradabad.

3. Assi s tan t MecnaniGal Engine er ,
uffi ce Of the avis! enal Railway Manager,
Nortern Railway, Moradabad.

,sri M.K. Sharam/sri AK baur • Advocates)

1.

• • • • • .Respondeo-ts

Bf Hoo' N e Mr. 4e Ramakri shnan. A.M.

Ibis is an applicati en under Secti en 19 Of the
Admini strative Iri b\llals Act, 1985 against the order
no. 727-E/ lB.AR/91-2OJ/R~;;3;.date. 10-9-1991 removing

the applicant frqu service passed by Assistant

Mechanical Engineer (Respcndent nO.3) and letter

no. 727_E/ IAPii/91-'XXJ/RAt.-13 dated 16-12-1991 issued

by the Divisiena1 Railway Manager, Moradabad

c Qnmunicating the order passed by the appell ate

authori ty (Respendent NO.2) rejecting the appeal Of

the applicant.

2. The app1ic ant in the OAstated the fOllowing.

Res pendent NO.1 issued n oti ficati en dated 4-11-1987
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and 30-11-1987 inviting applicatialSfrQD casual labour/

substi tutes borne in the live casual labour register. who

had passed vII \#lass and were not more than 2B years
''"''

and who had put in a minimlll1of '121 daYS Of service upto

31-10-1987, for engagement as casual labour/stt>stitute

1.Pe-pcleaners in grade as.750-9<40. The applicant who

claimed to have worked pri or to 4-10-1978 and after that

for 137 days as casual labour and fulfilled the otber

two c enditi ens submitted hi s applic a"tion al engwitb

supporting dOCl.lllentsto the stati en Master, Jargaen

for cnward tr ansmissi en to the Offi ce of avisi onal

Railway Manager, Moradabad, Northem RailWay. Applicant

enclOsed with his applicatien certificate issued by the

statien Master. Hafizpur <Xl14-7-1987 in proof of his

working there from 5-5-1986 to 14-7-1986 (71 days)

certifiCate issued by the statim Master, Misrikh. Iirth

stati<Xl dated 15-7-1980 certifying his WOrkingas Hot

weather Waterman frQn 20-5-1980 to 14-7-1980, in add!ti<Xl

to certificate in proof Of his having studied upto

v:Ilth# standard. According to the applicant, his

applicati<Xl was received in the Office Of the resp<Xldents

on 18-1-.1988 and was Called to report to tbe Office Of

respCOdent <Xl12-9-1988, with schooj Certificate for

proOf Of age, Casual labour Card and two gOodcharacter

certificates. After medical examinatim the applic.;jIlt ..

Was'Ulu:ec.tedto be engaged as substi tute loco cleaner 00

17-11-1988. Further tbe applicantwas screened for
regul~risatim as lQ:o clearner en 10-11-1989 by a

Cqamittee Of three ASS t. Offi cers. without deel aring

the r esul t Of tne ~creening, en 21-9-1990, respoodents

served a major penalty charge sheet en the applicant

that the applicant submitted false and fictitious

certificate regarding work.ing under ~, Misrik. Tirth

Stati al during the peri od 20-5-1980 and 14-7-1980 as
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casual labour. Applic ant denied the charges and after

I1SJ.lii enquiry the applic ant was removed frem service by

an order Of respaldent nO.3 dated 10-9-1991. The
t.-.~ ~. th 'applicant -.pt!tfe~;aJ.>6 an app~al to the appellate au .ora ty

respCl1dent nO.2 who rejected the same by a letter of

respalctent n 0.1 dated 16-12,.1991. Appli cant stated that

the resp<Xldents are estopped by a prQnissory estoppel

to issue charge sheet and remO~ the applicant fr~

service after about 2 years of successful working which

appointment w as dc.oe after thorough enquiry and

verificatim of records and "twice verifying the same

during the c curse Of screening. Aceording to the applicant
I-for 121 days

c onQit.im Of working,llaid d~n in the notificat.im

was ccntrary to the rules. Ihe IWl enquiry was vi tiated

by the n<Xl_exanination Of Sri M. L. Gupta, :;,tati. en Master

Misrikh Tirth to prove the authentici ty Of his

certi. ficati en. The enquiry Officer had relied en the

attendan ce regi ster which was an lIlreli able doctlDent.

~ cording to the applic ant he was not supplied the

relevant dccuments. Applicant stated that the disci plinary

and appellate author! ty had not given him a personal

hearing. Further it Was stated that the punishment

of removal fr~ service was too s eyere f or the offenc e

'i

Of the applicant even if it is accepted to be proved.

Applicall t sought f 011D.tIIingrelief s:-

(a) III order or directi en in the nature of wrl t of

'~G.ertiorari quashing the appellate order dated

16-12-1991 (A-l) and the order Of removal dated

lQ-9-1991(A..2) wita ·all consequential benefi ts

to the applicant;

M order or di rec ti on in the nature Of wri t Of

Mandamuscommandingthe respendents to declare the

resutt Of the screening held en 10-11-89 with

c a'lsequenti al benef' t~ s flON'
~ng Out Of

it. ,
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(c) Pass any other or further order as this Hon'bl e

Iribunal lIay deem fi t and proper in the circumstances

Of the case.;

(d) hal:4 cpst Of.lthe p~ti ti 00.

3. Resp<Xldents filed the CA and resiited the claims of the

applicant. According to the respCJldents, the applicaflt

had pr oouced forged certificate in order to gain eligibili ty

by illegal means which Was proved fjalse during the fact
. to"f-1-g0~

fin din g enquiry and the working peri Cd frem 4>-5-80 was -.
A

found to be incorrt,ct during the course of L&Aenquiry.

B.espOOdentsaverred that all relied upcn dOCunents were

supplied tc:> the appli cant during the course Of enquiry

and further the applicant had .lso inspected the d<x:unents

and also all relevant and available docunents were alsO

supplied to the applicant. RespCJldents stated that the

applicant in C 011 usi en with stati en Master t Misrikh Iirth

had Obtained the WOrkingcertificate and in this view Of

the matter it was not necessary to examine_cress-examine

Sri Gupta. Responaents claimed that the enquiry was legally

cQ"lducted and there was no irregularity .•.According to the

respondents successful working Of the applicant far abOut

two years al a pOst which had been ~~y means Of

playing fraud did not coofer at;r right upCJlthe ap,picant

t . ~ ce, 'Iito be re ained in service when ~t WaSde~ted. ney stated

that no persenal hearing was demandedin the appeal by the

applicaut and, therefore, WaSnot granted. Ihey denied that

there was any vi olati on of principles Of natural justice.

F~her the respenden ts stated that all the grouC\:1s taken

by the appliCant are not ~enable in law and the OA WaSdevOid

Of merits and Was liable to be dismissed as such.

4. Appli cant fil ed re join der affi davi t and rei ter ated

the pleas taken in the OA.
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5. Heard the learned counsel for the parties. Wehave

given careful c onsideraticn to the sutmissims made by the

learned counsel and th~ rival pleadings and have perused

the whole rec ord.

6. lhrough this OA the applicant seeks to quash the

orders Of the disci plinary authori ty and appellate authori ty

passed by them arising out Of the charge sheet issued to the

applicant. As per the law laid dC¥Jllby the Apex Court. t.iourts/

Iriblllals cannot act as an appellate authori tv over the

departmental appellate authori ty when exercising the powers

Of ,Judicial Review. It has to be seen whether "all 'things

taKen tOgether whether the delinquent Offi cer/empl «>fee had

or did not have a fair hearing"_ as laid dosn by Honible

Supremel..ourt in state Bank Of 18tiala Vs. S.K. !lha.tma.

reported in (1996) 3 see 364 •

~o."d-~~
7. Applicant has advan\.iedAOf not calling ~ri ML lUpta. S.M.

Misrikh 'firth. ~tati en Master~~ ene Of the grouOcisin this

c cnnecti. on. Appli cant has stated Sri MLGJpta who had i ss ued

the service certificate to the applicant should have been

called as a witnes·s in the enquiry. Respcndents Case is that

the applicant had Obtained the worKing certificate in
~~-u.p/ii.

collusicn with the said StiIlS.M. MisriKh Iirth. In the charge

!lheet issued to the applicant the list Of doc UDen~and

Ii st of wi tnesses through which/whQa the ch.arge is proposed

to be proved .s gi ve~. FrQa the cOpy Of the Charge sheet

enclosed as Annexure_A...13to the OAwe find the name Of

sri Q,jpta is not included in the list of witnesses. lherefore.

if :;;hri ~pta had not been examined fr~ the pr osecuti. en

side it cannot be termed as illegal. Nothing had been brought
~~iq~ ~~

by the applic ant,,~ ~ had c aIled Sri lUpta as defence
~ A-

witness and ~~ examined. lherefore, we de not hOld that

the ~ enquiry was vi ti ated en thi s ground.

.
"
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8. Another gro1.lld advanced I:7f the applican't Was

that the respal~nts ccmmitted grave illegality in not

giVing persalal hearing to the applicant before imposing

the punisnnent Of remOVal frQn service and again before

deciding the appeal. ACcordLOgto the procedure laid

doan in the Railway servants (L&A) liules, 1968. all enquiry

shall be cmducted as per procedure laid dONntherein

before imposi tion Of a major penal ty. NOIlhere it has been

laid dOVll that a personal hearing should be given. Applic ant

had also not claimed that he asKed far a personal hearing

in the appeal and the same was not given and the appell ate

order was passed. Respoodent.s hava averred that there

was no request far persalal hearing. In the light Of

the above this grotlld fails.

9. Another ground advanced by the applicant is non..

supply Of addi tional dOCllDentswhich were relevant to the

applicant during the course Of elquiry. Respondents denied

the same and averred that all the relied upca doc\lllen~

were furnished to the applicant during enquiry. Further,

they stated that the aPpli<';ant had alsO inspected the

dOCUllentSand all relevant and avail able docunents were

also supplied to the applicant. We also find frem enquiry

re port in the original file as well as the c Ow annexed

as Annexure_A-15with the OA that the photocopies Of the

documenss were given to the applicant .(Item 8 Of the

first Page and pr~eedings -'iD 24-8-91). Therefore. this

g round also fails.

10. We do not consider the other grounds relevant to

the main relief claimed. Therefore. they are rejected •
••

11. In the r esul.t the aPplicant is not entitled to
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any of the reliefs sought and the OAdeserves to be

dismissed. Wedismiss the OA -;j:,C ordingly wi th no

order as to costs.


