UENTRAL A MINISTRATIvE IRIBUNAL, ALLAHABAD BENGH
ALLAHABAD

Allahsbad : iated this 22 day of May, 1999
Original application no, 164 of 1992

LoRAl: - |

Hon'ble Mr. S.L. Jain’ J.Mo

Ram Swarup S/o Tot, Ram,

Loco Lleanrer ,

C/o sri M, P, sharam, 'Nirnal Nikunj',

Gaushala Road, )

i strict.Moradabad,

(By Sri AK >inha, Advocate)
c o +0o o o o Petitioner

Versus

1. Union of India through thelL ivisiongl Railway
Manager, Northern Rjilway, Moradabd,

2. sr, dvisional Mechgnic izl Engineer
Northern Railway, Uffice of the Lvisional
Railway Manager, Moradabad,

Ge Assistant Mechgnic gl Engineer,

Uffice of the dvisionagl Railway Manager,
Nortern Railway, Moradabad,

e o o o« o otespondents

This is an application under Section 19 of the
Admini strgtive Tripunals Act, 1985 against the order
no, 727-E/ LRAR/9 1. 200 /RAS3 dated 10-9-1991 removing

the applicant from service passed by Assistant
Mechanical Engineer (Respondent no,3) and letter
no, 727-E/ IBRAR/9 1= 200/RAL.13 dated 16=12-1991 issued
by the Divisional Railway Manager, Moradabad

c ommunic ating the order passed by the appellate

authority (Respondent No, 2) rejecting the zppeal of
the applicant,

2, The applicant in the OA stated the following,
Respondent No,) issued notification dated 4.]]-1987
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and 30-11-1987 inviting applicatimsfrom casual labour/
substitutes borne in the live casual labour register, who
had passed vll vlass and were not more than 28 years
and who had put in 3 minimum of 12] days of service upto
31-10-1987, for engagement as casual labour/substitute
19¢o clegners in grade Rs,750-940, The applicant who
claimed to have worked prior to 4.30-1978 and sfter that
for 137 days as Casual labour and fulfilled the other
two congitions submitted hislapplication alongwith
supporting documents to the Station Master, Jargam
for cward transmission to the Office of dvisional
Railway Manager, Moradabad, Northern Rzilway, Applicant
enclosed with his application certificate issued by the
Station Master, Hafizpur on 14.7-1987 in proof of his
working there from 5-5-1986 to 14-7-1986 (71 days)
certificate issued by the Station Master, Misrikh, Tirth
Station dated 15«7-1980 certifying his working as Hot
Weather Waterman from 20-5-1980 t0 14-.7-1980, in addition
to certificate in proof of his having studied upbo
vilthd Standard, According to the applicant, his
applicgtion was received in the office of the respongdents
on 18-1=1988 ald was called to report to the Uffice of
respondent on 12.9.1988, with school Certificate for
proof of age, casual labour card and two good character
certificates, After medical exsmination the gpplicant
was dbrécted to be engaged as substitute loco clegner an

17=-11-1988, Further the applicantwas screened for
regul arisation as laco clearner on j0-11-1989 by a

Conmittee of three asst, Officerg., without dec¢l aring
theresult of the j;creening, o 21.9-}990, respondents
served a major penalty charge sheet o the applicgnt
that the applicant submitted false and fictitious
certificate regarding working under sM, Misrik Tirth

Station during the period 20-5-1980 aNd 14-7-1980 as
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casual labour, Applicant denied the charges and after
IRAR enquiry the applicant was removed from service by
and order of respondent no,2 dated 10-9-1991, The
applicantm an appeal to the appellate authority
respongent no,2 who rejected the same by a letter of
respongent no,) dated 16-12-1991, Applicant stated that
the respongents are estopped by a pramissory estoppel
to issue charge sheet and remow the applicant from

service after gbout 2 years of successful working which
appointment was done after thorough efnguiry and
verification of records and twice verifying the same
during the course of screening, According to the applicant
congition of worklrf;:léiz‘cll 333 in the notificatim

was cotrary to the rules, The [ni enquiry was vitiated
by the n.examinagtion of Sri M,L, Gupta, >tation Master ‘
Misrikh Tirth to prove the authenticity of his
certification, The enquiry officer had relied on the
attendasnce register which was an uvireliable document,
According to the agpplicgnt he was not supplied the

relevant documents, Applicant stated that the disciplinary
and appellate suthority had not given him a personal

he_ ring, Further it was stated that the punishment

of removal from service was too seyere for the offence

of the applicant even if it is jccepted to be prowed,
Applicant sought following reliefsia

(a) &AM order or direction in the nature of writ of

_Gertiorari quashing the appellate order dated
16=12=-1991 (A=1) angd the order of removal dated
10=9-1991(A=2) with all consequential benefits
to the applic;ant;

(b) An order or direction in the nature of writ of
Mandamus commanding the respangents to declare the

resublt of the screening held on 10.]11-89 with

CaMsequential penesj tg flowin
9 Out of .
it,
?
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(c) Pass any other or further order as this Hon'ble
- Tripunal may deem fit and proper in the circumstsnces
of the c se;

(d) éwarg cost of:the petition,
3. Respondents filed the CA and residted the claims of the
applicant, According to the respondents, the applic.nt
had produced forged certificyte in order to gain eligibility
by illegal megns which was proved false during the fact

, b 14-71-%0 &

finding enquiry and the working period from 20-5-80,was
found to be incorrect during the course of IRA enquiry,
Respondents averred that 3ll relied upon documents were
supplied to the applicant during the course of enguiry
and further the applicant had also inspected the documents
ahd als© all relevant and available documents were also
supplied to the applicant, Hespondents stated that the
applicant in collusion with Statin Master, Misrikh Tirth
had obtained the working certificate and in this view of
the matter it was not necessary to examine.cross.examine
Sri Gupta, Respondents claimed that the enquiry was legally
conduc ted and there was no irregularityy, According to the
respondents successful working of the applicant for about
two years on a post which had been by mezns of
playing fraud did not confer any right upan the appicant
to pe retained in service when it wgs ?ées;é'cted, Tney stateg
that no personal hearing was demanded in the appeal by the
applicant gnd, therefore, was not granted, They denied that
there was any violation of principles of natural justice,
Furfher the respondents stated thyt zl1 the groumis taken
by the applicant sre not ienable in law and the OA wzs devoid
of merits and was ligble to be dismissed asuch,
4, Appli cant filed rejoincer affidavit and reiterated

the pleas taken in the Ca,

-3
/_/
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5. Heard the lesrned counsel for the parties, We have
given careful consigeration to the submissions made by the
learned counsel and the rival pleadings and have perused

»the whole record,

6, Through this OA the gpplicagnt seeks to quash the
orders of the disciplinary authority and appellate authority
passed by them arising out of the charge sheet issued to the
applicant, As per the law laid down by the Apex Court, Courts/
Iripungls cannot ;ct as an appellate authority over the
departmenta] appellate authority when exercising the powers
of Judicigl Review, It has to pe seen whether ®nall things
taken together whether the delinguent Officer/empl oyee had

or did not have a fair hearing®. s laid down by Hon'ple
Supreme Lourt in State Bank of Matiala Vs, S.K. Shmma,
reported in (1996) 3 S 364 ,

% argquments”
7o Applicant has advanued; of not calling >ri ML wupta, S.M

Misrikh Tirth, station Master%g; ane of the groungs in this
connection, Applicant hys stated Sri ML Gupta who had issued
the service certificate to the gpplicant should have been

¢ alled as a witness in the enquiry, Respongdents case is that
the applicant had optained the working certificate in

%h Guarpl

collusion with the said Sri S.M. Misrikh Tirth, In the charge
Sheet issued to the applicant the 1list of doc umend and

list of witnesses through which/whom the charge is proposed
to be proved as givey. From the copy of the charge sheet
enclosed as Alnexure.A-13 to the CA we find the name of

Sri Gupta is not included in the list of witnesses, Therefore,
if shri Gupta had not been examined from the prosecution
side it cannd pe termed 5s illegal, Nothing had been pbrought

% 00 to ot 4

by the applicant thzt hadAcall”ed Sri @pta as defence
witness and hez%ég examined, Therefore, we do not hold that
the (AR enquiry was vitigted on this ground.
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8. Another ground advanced by the applicant was
that the responents committed grave illegality in not
giving personzl hearing to the applicant befare imposing
the punishment of remeval from service and again before
deciding the zppeal, According to the procedure laid
down in the Railway Servants (iBA) Rules, 1968, an enquiry
shall be coducted 3s per procedure laid down therein
before imposition of a major penalty, Nowhere it has been
laid down that a personal hearing should be given, Applicant
had also not claimed that he asked for a personal hearing
in the appeal and the same was not given and the appellate
order was passed, Respondents have averred that there
was Do request for personal hearing, In the light of
the ,boye this ground fails.
9, Another ground advanced by the applicant is non.
supply of additional documents which were relevant to the
applicant during the course of enquiry, Respongdents denied
the same and verred that all the relied upon documeng
were furnished to the applicant during enquiry, Further,
they stated thpt the pplicnt had also ingpected the
documents and all relevant and available documents were
al sO supplied to the applicant, We ;lso find fram enquiry
report in the original file as well as the copy annexed
‘as Annexure.A-15 with the UA that the photocopies of the
documengs were given to the applicgnt ,(Item 8 of the
first Page and progceedings oA 24-.8-91). [herefore, this
g round also fails,

10. We do not consider the other grounds relevant to

the main relief claimed, Therefore, they are rejected,
&

11. 1n theresult the gpplicant is not entitled to

F

-_—
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any of the reliefs sought and the UA deserves to pe
dismissed, We dismiss the UA accardingly with no

order as to costs,

bA mber (A) Member (J)

dibee/



