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CENTRAL ADMINISTRATIVE TRIBUNAL
AllAHABAD BENCH,AllAHABAD

Original Application No: 158 of 1992

Smt. Prabha Mishra
Ve rsus

Union of India & Grs.

.... • • •• I-Ipplicant

.... .... Responden ts •

Hon'ble Mr. S.Das Gupta, Member-Administrative
Hon'ble Mr. T.l.Verma, Member-Judicial

(By Hon'ble Mr. S.Das Gupta, A.M.)

Through this O.A. filed under Section 19
of the Administrative Tribunal's Ac-t, 1985, the
petitioner has approached this Tribunal seeking the
relief that the im~ugned letter dated 3.9.1986/
24.6.1986 (Annexure, A-1) regulating the nuwber of
chances to be given to the directly recruited
Clerks Grade-I to appear in Appendix-2 (I.R.E.I"I.)
examination be quashed and set aside.

2 • The facts of the case giving rise to this
application are that the applicant's husband who
was a Clerk Grade-I in the Railways died in harness
on 3.10.1987. The ap~licant was appointed on
compassionate ground as ClerK Grade-I/Junior hccounts
Assistant vide appointment letter dated 27.9.1988
(Annexure, A-2). The directly recruited Clerks
Grade-I/Junior I-IccountsAssistants are required to
pass Appencix-2 (I.I-<.E.I"I.)examination within a
specified period for being confirmed and retained
in sErvice. The number of chances which a candidate
is permitted to take is a subject of controversy in
this case. While the petitioner claims that the

maximum number of chances which can be allowed is
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5 under the statutory Rules contained in Inc'ian
Railway Establis hment r~anual (I.E. R.M.), the numbe r
of chances provided in the impu~ned order is 3.
The applicant has taken all the 3 chances and has
failed to qualify in the said examination. The
petitioner hcs challenged the impugned order dated
3.9.1986/26.6.1986 (Annexure, A-1) on the ground
that the same deviates from the statutory provisions
contained in F.ule 167 of I.E.F.r·l•.,::Lnas much as
while the said Rule permits 3 normal chances, T:::t:+eo..

""< ,

fourth chance on a special recommendation of the
FA & CAL and a fifth chance by the Leneral Manager
of the concerned Eai Lua y , the impugned hules provide
only 2 clear chances and a third chance on the basis
of personal recommendation of the FA & CAD. Moreover,
the petitioner contends that while under Rule 167
of I.E.R.M., the said examination is only a
confirmatory test for Clerk Grade-I, in terms of the

•..impugned order, the failure in the test ~n after
availing the prescribed number of chanCES will result
in termination of service. The petitioner contends
that the impugned order is in the nature of executive
instructions and cannot therefore over-ride statutory
provisions cGntained in Rule 167 of I.E.R.M.

3 • Contesting the claim of the applicHnt,
respondents in their Counter Reply have stated that
the letter dated 27.S.1988 l.hnnexure, h-2) itself
clearly specifies that the appointment Gf the
applicant shall be on one year's probation and that
in case the applicant did not pass the prescribed
test within stipulated period, her services would be

~~
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terminated. The respondents contend that since

the appointment itself was subject to· this condition,

the applicant is bound by the terms and conditions

contained in the appointment letter. The respondents
have also submitted that the impugned letter dated

24.6.1986 contains instruction regulating the policy

of direct recruitment of Junior Mcc_unts ~ssistant

a qa ns t 80>0 '=.raouate quota and is a comp rehe ns Lve

collection of all circu18rs on the subject issued by the

Railways from time to time. In terms of thE ord8r

contained in this letter, a dire~tly recruitea Clerk

Grade-I can avail maximum 3 chances ~ithin a psriod of

4 years from the cate of a~pointment. They have averred

that this impugned letter has a binding effect on the

conc c rned emp loy ees working in the Railways. Since

the 8J plicant could not pass the examination within

prescribed time limit and the chances available to

her, the applicant has no right to be retained in

service. The date of isse of the impugned letter

being prior to date of appointment of the applicant

the impugned lett~r shall be applicable to the

petitioner. ThE respondents have also taken a

plea that the ap~lication is not maintainable being

premature as no notice of termination hbs been issued

so far to the petitioner.

4. As re~ards tne argument re~arding non-maintain-

ability of the application, the learned counsel for

the applicunt brought to our notice that in 1991

services of a number of ~ailway servants appointed

as Clerk Grade-I were terminated for their not pasSrl'l1..9

Appendix-II examination, which gave rise to C.A. No.

JC"
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323/91 and O.A. No. 159/92 •. Theapplicant of O.fI. No.

j59/92, whose services were terminated had been

appointed on compassionate ground. This, in our

opinion ~;s sufficient to cause reasonable apprehension

in the mind of the a pp Li.c en t t ha t , she, not having

passed the required examination within the prescribed

re ri od , may also be remov ec from s s r-v i.ce on that

account and as such the application is in our opinion

maintainable.

5. Tne validity of "iailway Bo a r-d ' s Le t t s r

~o. 84-~C III/20/T 7 dated 24.6.1986, whereby it was

~rovided that the appointment will be on probation

for a pbriod of one YEar from the date of joining and

that he will be considered for confirmation only

aftLr he successfully passes the examination referred

to Ap~endix II-A of the Indian Rail~ay Establishment

Manual and that if the incmmbent fails to pass the

examination within 3 years from the date of joining, his

services will be terminated, was considered by this

Tribunal in [.A. No. 323/91. The Tribunal after

examining the rival contentions held that the impugned

orders c2nnot be said to be bad or illegal and that

the provisions of rule 311 do not apply to the candidates

who are qoverned by the specific tErms 2nd conaitions- rv.r~~ k~I"':f1

of service read with hule 1b-'t-UF:EM. The case of the

a pp Lican t being similar to the applicants of D.A.

No. 323/91 and sheJhaving been a~iointed subsequent

to the issue of the order in quet;tion)is bound by

the provisions of the said order and the terms of

appointments issued there under. That being so the

prayer to quash the hai~way Bo~rd's letter in question

,
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as being violative of Krticle 14 & 16 of the

Constitution can not be allowed.

6. This, however, does not conclude the matter

because the a pp Li rzrit has been appointed on compassionate

ground. From the averments made in the memo of

application, which have not been controverted, it

appears that the a ppLi rart epp ee red in t.he eligibility

test of Clerk Grade-I in the ~cccunts dep~rtment held

on 8.7.1988 she qualified in the said examination but

as there was no post available, instructions were

issued to absorb her on any suitable post according
to h8r eli~ibility. She was ultimGtely appointed

on 27.9.1988 as Clerk Grade-IjJuniowr liccounts As s i s t an t

in the Accounts d e pa rt.ment; ,

7. It is not in dispute that the applicant was

entitled to appointment cn co~passionate ground acccrding

to the instructions issuec by the hdilway board in their

letter dated 7.4.1983. It h~s been held by the apex

Court in more than one case that the basic object of makinc

provision for appointment on com~assionate ground is to

mitigate the hardship of the wards of the Government

employees who ~ie in harness. If the services of the

applicant 2re terminated fcr not passing Appendix II

examination, it u ou Ld run counter to the very purpose

cf ~ appointment en compassionate q rou nc , In thecase
Smt. Sushma Gosain & Lrs. Vs. Union of Lric i a &. lrs.

reported in A.I.P.. 1989, S.C. 2, pege 1967, the SUf:reme

Court has laid do~n the followins proposition cf law

in reYdrd with tns appointment on compassionate groun~;
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I! Lt can be stated unequivocally that in all
claims for a~puintment on com~assionate grounds,
ther8 should not be any Delay in appointment.
The purpose of ~roviding appointment on compass-
ionate ground is to mitig3te thE hardship due
tc cE2th of the bread e~rner in the family. ~uch
ap~ointment shoulo, therefcre, be provided immedi-
ately to redeem the family in distrebs. It is
improper to keep such case pending for years.
If there is no suitable post for appointment
supernumerary post should be created to accommodate
the applicant.1t

8. In the facts and the circumstances of the C8se

we find and hold that the lettEr No. 84-A C III/20/T 7

da t ed 24.6.1986 issued by the ic:ilway Soard can rio t be

said to be bad 23 violative of the provisions of

Article 14 & 16 of thE Constitution of Incia.

Notwithstanding the above fincing the services of

the a~plicant are not liable to be terminated. In

case, the applic ant is not found suitable for appoint-

ment in the Accounts department for her having failed

to pass Appendix II examination, we direct the respondents

to consider her eli~ibility ana suitability for appoint-
ment in some other d epa rt rne n t , If there is no suitable

post for her appointment, supernumerary ~ost should be

cre2ted to accommodate her.

This application is disposed of accordinsly.

~,
~lemEe r-J

Allahabc:.d Dated: March la, 1994

If;
I'lember-A 1
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