
CENTRALADM1N1STRATIVE TR1BtJNA.LALLAW\BADBEl\[;H,

ALL AH A BAD---------~-
Dated

l~ ~1:JA
: AlIa habe d this the •• t~.. day of ~ ~ ~ 1 995 •

CCRAM: Hon, Mr. S. Das Gupta, Nember-A.
Hon. Mr. T. L. Verma. ~mber-J

I. Original Application No. 157 of 1992.
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1. Brijendra Singh, son of ~t2:JBabu Ial,

2. Suresh Kumar son of Jugul Kishore.

3. Suresh Kumar Arya, son of Pyare Ia 1

4. Ramesh Chandra, son of Ram Dayal

5. Rameshwar son of Chhatariya,

All Fireme n 'A' /D iese 1 Ass ist ant s ,
Central Railway, Jhansi Division,
Jhansi. • ••• Applicants.

(By Advocate Sri W.H.I<han s Sri L.K.Owivedi)

Versus

t.h ion of 1nd ia, Minist ry of Ra i lways ,
New Delhi.

The General Yanager, Central Railway,
Bombay V.T.

The Divisional Railway Nanager, Jhansi.

Sri Sharad Rajesh Harris s/o. Sri D.B.Harris

Sri Aja i Singh Yadav s/o.Sr i Chandan Singh

Sri Vinod Kumar Bhat s/o. Mata Prasad.

Sri Ujaz Hussain 5/0. Sri M.Hasan.

Sri R.K.Srivastava, s/o. late V.S.Srivastava.

Sri Ali Hassan s/o. 2.M.Jatn. .
_ jf

All are posted as Assistant Driver Electrl.Ca-~

t ion, the Centra 1 Ra ilway Jhansi Div Is Lon,

Jhansi.
........... . ..•••• Respondents

(By' Advocat e Sr i Sudhir A§arwa 1 & Sr i A .St ha lker ).
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CON N E C TED WITH- - - - - - - - - - - - - - - -
II. Original Application No~;657 of 1992.

===================

1. Sharad Rajesh Harris
son of Sri D. S. Harris

2 ~ Sri Aja i Singh Yadav
son of Sri Chandan Singh

3'. Sri VinodKumar Bhat
son of Sri Mxldas. Mata Prasad

4. Sri Eja z Hussa in
son of Sri M.Hasan.

5.. Sri R .K.Srivastava,
son of Sri (late) V.S.Srivastava.

6. Sri Ali Hassan
son of Sri Z.H.Jafri

7. Sri V. K.Pandey son ofSr i
R. R. Pandey

"

8. sri B.K.t.padhyaya son of
Sri H.N.tpadhyaya

9. Sr i Pankaj Agarwa1 son of
Sr i G.K.Agarwa 1

lO'~' Sri D.K.Dubey son of
late B. P. Dubey
Allthe app licants are present ly posted as
Assistant Driver (Elect~icct 1) Centra 1 Railway,
Jhansi Division, Jhansi •

• •• •app 1ieant s;

V E R S U S

?f 10 Union of Ind ia through Secretary, Ministry Of
Railway, Rail Bhawan , ~w Delhi.

2. The Genera 1 Manager, Centra 1 Rail\*.6y ,BQnbay
V.T. Bombay(Maharasl'Ttra ).
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3. The Divisional Railway nanager, Jhansi

Division, Central Railway, Jhansi'.

4;. Sri Ha1key Mu1ley

5-. Sri I<aran Singh Sujan Singh

6. Sri Sewak I<a1100

7';' Sr i Nagendra Nara in

8. Sri ~em Chand Parmo1ey

9. Sri Nat ht ho Ram Jundhi

10C? sr i Lat if Khan Baboo I<han

lr. Sr i Mohd. Uner !<han

12. Sr i Nara in Das Bhagwan Dass

13 • Sr i Munna1a1 J(ac hehoo

Sri Gu1am ~warie

15~' Sri Ram Das Parsadi

16.. Sri Inderjit Rahba1i

17; Sri farida Habboo

18t• Mohd. llya s Noor Mohd.

19; Prag i1al Ba'Qoo La1

20, Sr i Rarreshwer Prasad

21', Sr i Ganga I'd. Devi Ram

22~ Saiyed Bakir Ali

23, Sr i Bhagwan Sing Ja inara in

24. Sri Godhan Ban Singh

25;~' Sri Ramesh Kumar Panna1a1

27.

Sri Shahjad Khan Sher Khan

Sri Josehef Fransis

26,

28. Sri Baboo 1a I Gaya Pd.

29', Sr i Munna la 1 Devi

3D, Sri Baboo Lal La1bahadur

31, Sri Kanhe i Kamdd

32 , Sarda n Khan Mohd. Khan

33'~ Sri Karori La1 Dhundi
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34'~ Sri Babboo La1 Mulloo

35. Sri J<ashi Ram Sara i(se)

36'~ Sri HaIku Sukhlal

37'~ Sri Ramcharan Kundan(SC)

38~ Sri Badr i Pd. Chinna

39'~ Sri Suresh Chand Shyam:-t1al

40~ Sri Lala Ram Na't')koo

41. Sri ~leharvan Singh Devi Siingh

42', Sri Dalua Saijnath

43, Sri Shivdaya 1 BhaqwenDas s ,

44. Sri Mit han LaI Parsadi (sc)

45. Sri Mani Ram Sharma (SC)

(ST )
.46. Sri Rabhunath Sri Ram r,..

41~ Sri Amar Singh Ram Swaroop(SC)

Respondents 4 to 47 are all working as

Firemen 'G:rade-I/Ass ista nt Driver (Electr ical),

.Jhans i, Division, .»:tansi, and they may ~e served

through the Divisional Railway Manager, Jhansi

Division Jhansi. Re pondent•••. •.. s s.

(By AdvOcate Sri SDihux'~.J:•.§ti,ax
Amit Athalkatr and Sri L.R:.Dwivedi.)

AID
CON NEe TED A LON G WI T H

1. Mihi La1 son of Sri Manohar

2 •

5.
6.

VijaiSingh son of Sri Ya, Ram

Abdul Sattar son of Sr i Amir Baksh ,

Bhi~am Singh son of Bipt i Ram.

Yad Ram son of Bihar i

Loherey son of Panna Lal
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~

31.
32.
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35,
36.
37.
38.
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Manik Chand son of Budda Ram

Hari Shanker son of Ram Nath

Ibrahim son of sr i Gafoor.

Sure sh Kumar senor Pyare La I

Ashok Kumar son of Baqhma I

Revti Prasad son of Devi Ram.

Pratap Singh son of Bhawani Singh

Bhikki Ram son of Siriyan.

Jagdish Pr se d son of Dauji Ram

Bashir Khan son of Masoom All.

Ramji tal Sharma 5/0. Nard in Pd.

Than Singh son of Tunde ,

Pr-amod Kumar son of On Prakash Arya

Kalyan Singh son of .1Joti Prasad

Shiv Cha re n son of Sri Sripat.

Jagd ish son of Sri Banga Ii Ma1

Bhaqwan Sinqh son of Manq i Ram

Ram Mohan son of Nek Ram

Bhaqve n Singh son of Bhagv i Singh

is~ Irshad Husain son of Shahzad Husain.

',r

Ram Niwas son of

Manif Khan son of Sri Nanhey

Har Govind son of Nawal Kishore

Chhitarmal son of Naobhat Ram

Iftekharuddin son of Nizamuddin.

Radhey ~y~_ sonrf Mangoo Ram.

Kamal Singh son of Ram Khilari

Ajmer Singh son of Mata Prasad.

Abdul Sattar son of Nawab Khan

Mufeed Khan son of Sri RasoolKhan

Itwari son of Gyasi. '

Rajendra Prasad son of Tikam Chand.
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39. Ram Swaroop son of la la Ram

All Fireman fA'/Diesel As s t st.a rrt s ,
Ce rrt r+L Railway Jhansi Division,
Jhansi(Agra Carrt't ) ,

(By Advocate Sri W.H.1<han)
• •.. applica nt s •

VeniYS

1. Union of India Ml:i.nistry of BaI Iwav ,
N::V',l Delhi.

2. The Gener a 1 f'f.anage r ,Ce rrt r a 1 Rai lvfay,
Bombay V.T.

3. Divisional Railv'ay Manager ,Jhansi
4. Shared Rajesh Herris, son of D.S.Harris,

Alc Ass ista rrt ,Centra 1 Rai Iway ,
Jhansi Ddv is i.oru Jhan s i , R p ords t

• t. t· es (NI n s
(By Advocate Sri Amit 5naalker)

and
CONNECTED WIT H-------------------------~-~---

N. Oriqinal Application N 0, 86 of 1993.
1. Arvind Srivastava s/o.Sri Murlidhar Srivastava
2. N.C.Srivastava s/o.Sri S.P.Srivastava
3. Asho k Tewe r i son of Sri P.D.Tev,lari,
4. S.K.saini son of Sri R.S.Saini, Pre se rrt Iy

posted a sAss ista nt Dr ive r clo .Loe 1 Forema n
Aqra Cant+.. A I'••••.. , PP lca nt s •

(By advocate Sr i Sudh ir Agarwa i )
Versus------

1. Union of Lnd ia
2. The Div is Loria 1

~'Thansi.
(By Advocate S'r i

through Ministry of Ra i Iv-ay s , Naw D=lhi.
Rai lwav Manaaer ,Ce n+re 1 Rai l\..,ay,

• •••. Resr onde nts •
)

o R D E R
,.J

(By. Hon .Mr. Tb.'lerma •Member-J)

The ab ove co se s are be i nq d isp ose d of bv th is
c orrmon order as they involve the ide1ntical C't.estion of law
and facts.

The focal point of controversy in all the *~X~~
Original Applications is seniority list dated 901.1992

The applicarrts of O.A .No.157 of 19<72are departmen-
tal
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who

promoteesLare claiming seniority over respondent Nos. 4

to 9 who have been recruited direct ly to the post of

Fireman Grade- fA' •

2. The applicants of O.A.No.657 of 1992 are direct

recruits and are cIa iming seniority OVer respondent

Nos. 4 to 47 who were promoted from Firemen Grade-tBt

to Fireman Grade 'A' by order dated 21.1.1986 •

The app Hcarrt s of O. A. No.864 of 1992 are Fireman

Grade f 'A/Diesel Assistants and are claiming seniority

over Sri S. R•• rris who was directly recruit'-ad in

1985 as Fireman 'A' pursuant to order dated 22.9.86

afte r co~ let ing one~~.year 's tra ining I.

3. For proper apprec iat ion of the cases of three

sets of applicants, it is necessary to make a brief

reference to the changes that ""ere brought about in the

method of recru itment and pr omotion to different

channeIs in course of time.

4. Admitted case of the part ies is that the

running staff is ent it led to promot ion to Fireman

Grade 'c f whic h is c Ia ss III post and criter ia for

promotion 'rom Glas$ IV to Class-III is seniority

and medical fitness. ~ Criteria for promotion

from Fireman Grade-fC' to Fireman Grade 'B' was

senior ity. 50% of the vacanc ie s of Fireman Grade fAt

were to be filled by pr omotion of Fireman Grade fB'

MJt\'ere VIII Class pass and be low 45 years through

se lect ion and remaining 50% by pr omotion of Fireman

Grade 'B' and Fireman Grade t' who were matriculate
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and had three years B.ailway Service through a deoar trne rrta 1

e xa-n I nat Lon, In c i se of non-availability of suitable

candidates from the above tv,'o sources, the vacancies

were to be filled by direct recruits throuah Railway

Service Commission.

5. The Gover nrnerrt of India, Ministry of Rai1.!ays

(Rai Iv-av Boar-d ) vide R.R.E./S.No.181/85 dated 25.6.85

(Annexure-A-2) issued instruct ions for cadre review

and restructLlliing of the Group- tc' and '0' Staff.

As per the above instructions, the promotion to Selection

Posts \flere to be according to the modified procedure.

The modified selection procedure provided for selection

procedure, provided for se Iect ion to Selection Post

on the basis of the scrutiny of the service r-sc or-d 1"ithout

subjecting the employee to written or viva-voce test.

Promotion w it.hout. test \I',1asavailable only for ore grade

above , The instructions pertaining to Cadre Rev i.sv and

re-structuring further provide for uoqr adat; ion of 30%

PQ) t of Firema n Grade 'c t in Grade RS.210-2 70 to Grade

Rs , 260-350. Promotion under the modified procedure was to

be qiven notionally vdth effect from 1.1.1984 and veith

financial benefits \I"ith effect from 1.1.1985. Firem;;n 'c'
in the higher seale of Rs , 260-350 were however , to

continue to bET de s ic nate d as Fireman 'C'.

6. The recommendation of lVth Pay Revision Commiss-

ion \l'lere accepted and qiven effect to 'from 1.1.1986 .The

IVth Pay Revision Commission recommended one single scale

of Rs , %0-1500 for the seale Rs. 26('-350 and

Rs. 26C-4[(: by framioo Railv'ay S~rvice fRp.vised)

Rules, 1986. The Rai lwav Board Lssued instructions vide
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letter dated 3.11.1987 regarding mode of filling the

post of 1st Class Fireman/Diesel Assistants/Electrical
"-

Assistants/Steam Shunters.

7. The grievance of the applicants of O..A.No.157

of 1992 and O.A.No.864 of 1992 is that though numer-ous

vacanCies for the post of Firermn Grade fA', Grade fB' and

Grade ·Ct accrued bet\Ngen 1982 to 1985 and eligible candida-

tes were available for promotion to the said posts, the

respondents for the reasons best knownto them did not

make any promot ion'. The instruct ions, is sued by the

Government of India regarding cadre review and

restructuring of Group 'c' and 'e' staff were also not
and

complied with in letter and spiritLasa result, tl"e

applicants were deprived of their due promotion.

It is a lleged that the respondents. instead of f illi~

up of vacancies of Firemen Grade 'A', 'S' and 'e'

BYREGUlARPROMOflON,issued a promotion list on

21.1.1986 whereby 139 post s of Firemen Grade 'At were

filled by pr omoting Fireman 'B', 171 posts of Fireman

Grade 'B' were filled by promoting Fireman Grade 'C t and

171 vacancies of Fireman Grade 'e' were filled up from

Y.K.~alasi. These promot ions, instead of being on

regular basis with effect from P.1.1986 were made on

ad-hoc basis and with effect from 21.1.1986'.

8. According to the aforesa id app licants the Fireman

Grade fa' Fireman Grade 'A' /Die sel Assistant and A.e.

Assistants were merged and were re-designated as Fireman

Ist in the single scale of pay of Rs.950-1500 with effect

from 1.1.1986 in terms of the reconmendat ion of the
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IVth Pay Revision Commission and Fireman Grade fCf were

re-de s ignat ed as Firema n - IInd. The ca se Of the app I ic ants

is that in terms Of Pay Revision Comnission Recomnendaticn

the vacant post of Fireman Gracie fA' should have been filled

first by promot ion cent percent from Fireman- ·2.nd and all

such Firemen who are having three years experience f~~~~:t!

a net were Fireman ·C·,re-cie s ignated as Fireman IIrrl were to

be promoted as Fireman-1st. The remainir'k:! vacancies as \Alere

left after making the above promotion were to be filled by

direct recruitment (Anrexure-A-3). The above promotions,

acc ording to the app licants, should have bee n made and

given effect to from 1.1.1986 and that direct recruitment

should have been made only if vacanc:ies \\'9re still left

after departmental promotions.' The respondents, according ',..

to the applicants of O.A.No.157 of 19CJ2 had prepared seniorii

-y list in terms of instruct ions issued by the Railway

Board as we11 as IVth Pay Revision Commission's recommerrla-

t ion. The sa id seniority list was, however, subse~ue nt ly,

ca nce lIed by order dated 8.1.1986 a nd the app 1Icarrt s were

reverted to their substant ive post of Fireman Grade ~t

and 'e' respect ively. They were, however, promoted as

Fireman Grade 'A' 8. 'B' respect ive1y by order dated 22.9.86

(Annexure-IX) •

9. The senioritylist dated 9.1.1992, according to the

app 1ica nt s of O.A.No.157 of 1992 is c ont rary to the

instruct ions is sued under letter dated 18'.1 ~19cx)

inasmuch as the names of persons inc luded in seniority

list dated 21.1.1986 and 22'.9.1986 have illegally

been omitted from the said list. It has further been

a lleged that t he names of persons who bad a 1ready been

pormoted have also been included in the impugned seniority
list. According to the applicants, they ere entitled to
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promotion as Fireman Grade 'A' with effect from 11.1.1984

not ionally, but, they have been promoted with effect from

1.1.J986. The applicants assert that even if 1.r.1986

is taken to be the date of their promotion, they are

se nior tot he re soorrlents 4 to 9, who were recru itted

direct ly after 1.1.1986 in view of the instructions

c onta i09 d in letter dated 18.2.1991. TM app 1Ice nt s, it,

is stated, have not only been made junior to the direct

recruit s , they have a Ls o not included in the ~ugred

seniority list. Hence this application for issuing a dire-

ction to the resporrlents to prepare a fresh seniority list

according to rules and for a direction to place the

applicants above the resporrlents in the seniority list.

10. The applicants in O.A.657 of 1992 have been ',..

directly appointed as Firemen Grade 'A'. Applicant Nos.l
curta iled

to 6 joined their working post after one year'sLtraining

on 2.5'.1986,2.5.1986, 15.10".1986,15.10.1986,15.10'.1986

and 26.10.1986 respectively and applicant Nos. 7 to 10

jC?~~d ,their working post on 28.4.1987, 21.5.1987 a.
19.5.1987 and 24.5.1987 after camplet ing one year's

training.Applicant No.6 Ali Hasan after his initia&

appointment on 22.8.1985 in Central Railway Bombaywas

transferred to Jhansi Division on his own requ:!st on

22.7.1987. His seniority in Jhansi Division will therefore,

shall be reckoned with effect from 22.7.1987. The case of

the applicants is that such of the Firemen Grade 'B'

who \"-ere found suitable for promotion from Firemen

Grade 'B' to Grade 'A' according to modified procedure

as envisaged in the instructions, issted by Railway

Board for cadre review and restructuring of Group 'e'
and 'D' staff had been promoted earlier, and that the

respondent Nos. 4 to 47, who were not found suitable for
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for pr omotion as Firemen Grade- fA) were givEtn adhoc
tv--r,(J

promotion with clear stipulation that theYLhold the said

post on adhoc basis pending regular se1edtion through

Railway Service Conmission. The adhoc promotions,

therefore, according to the applicants, did not confer

any right on t he respondent Nos. 4 to 47 for regu lar isat i-

on 111itheffect either from 1'.4.1985 or from 1.1F.1986. The

further case of the applicants is that tiD although

Firemen Grade 'A' and Grade. 'S' "'Jere given the same

replacement sca Ie of Rs. 950-1500 by the JVtlpayRevis ion

Commission •• the order C merqing the t\\O posts and re-

designat ing the same as Firemen -I 111aSpassed on

12.3.1987~ Mere parity in the scale, according to the

appl1cants)did not place the respondent Nos~ 4 to 47

who ,",'erehold ing substa nt ive post of Firemen Grade'S'

at par with the applicants who were appointed direct ly

on the post of carrying higher scale.It is stated that a

tentative seniority list was circulated vide letter

No.P/369/4/LR/239-89 wherein the respondent Nos. 4 to 47

were shov n senior tot he app1icant s , The app1icant s

filed representat ions aga inst t he sa id seniority list,

and t he same was kept in abevance by Divisional Railway

Manager's letter dated 20.11.1989 (Annexure-A-10). There-

after anot her seniority list was issued vide letter

dated 25.1.~999/2'.2.1990 wherein the respondent Nos. 4

to 47 were ,hown junior to the applicants vide

Annexure-A-ll). This seniority list. according to the (

applicants, was not cancelled. Tl'ereafter another

provisional seniority list dated 5.3.1991, in which

respondent Nos. 4 to 47 were placed:. above the applicants

was circulated. After clrculat 10g the above seniority

list, the respondent NO.3 circulated another seniority

.~
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list dated 30.10.1991. This seniority list was also

ordered to be kept in abeyance and finally the senio-

rity list dated 9.101992 'JIlaS issued. The applicants

a lleged that instructions dated 18.9.1902 issued by

the Headauarters and seniority list dated 9.1.1992

are il1eqa 1 void and contrary to Rule s, he nce have

filed this application for cua sh i.nq the aforesaid ~r
orders and to declare the applicants senior to

re sponds rrt Nos. 4 to 47.

11. In the aforesaid cases seniority of1'h~
categories of employees is in dispute. The first

cateqory is of the direct recruits appointed as \

"

Fireman Grade "A'. The second is that of Fireman

Grade 'B' who were promoted as Fireman Grade 'A'
on adh-hoc basis. The third category is that of

Fireman Grade tc' who had been upore ded to the tirre

scale of Fireman Grade 'B' but, remained Fireman

Grade 'C'.

12. The Principle for determininq the seniority

of direct recruits has been provided in Rule 302

of the Indian Railway Establishment /'v1anualVolune-I.

Rule 302 of the Indian Railway Est.abLishrrerrt Manual

is beina reproduced for convenience of reference :-

"302.Seniority in initial recruitment grades-
Unless specifically stated ct he rv-Lss , the
seniority among the incumbents of a post in a
grade is gove rned by t he date of appo intment
to the qr ade , The crant of pay hiqher than the
initial pay should, not, as a rule, confer on
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Ali Hasan, V.K.Pandey, B.K.Upadhyaya, Pankej Aoarva I

and D. K.Dubey are direct recruits. The tra ining period

of all of them was curtailed to ore year from tv,!Oyears.

The aforesaid applicants joined their wor kiro post on

2.5.86, 2.5.86, 15.10.86, 15.10.86, 15.10.86, 26.10086

28.4.87, 21.5.8?, i5f¥i:dai. 19.5087 and 24.5.87 respectively

after one years curtailed training. According to the

note, appended to para 302 of the Lndi.an Railway

Estab lishme nt Manua l~ ext ro cte d ab ove, they \"i 11

be deerred to have joined their vor kinq post on 2.5.87

2.5.87, 15.10.87, 15.10.87, IS.10.87, 26.10.87, 28.4.88,

21.5.P8, 19.5.pP, and 25.5.88 respectively, whicb will be

the dates for determining their seniority vis-a-vis the

Fireman Grade 'B' promoted as Fireman Grade 'A I in

acc or-ta nce w i't h the Rules. So far as applicant No.6

is conce I' ned, he v'as init ia lly appo inte d in Bombay

Division as Electrical Driver Assistant and on his

rp.cuest was transferred to .Jhans i Division on 22.7.87.

His seniority in Jhansi Division therefore, shall be

r eckore d with effect from 22.7.87, the date of his t.re ns t e r

to Jhansi Division on his request.

.,

14. So far as Fireman Grade 'B I promoted under the

r e st r uct.ur iro scherre as Fireman 'A' are conce r re d , the

consistent case of the official respondents in all the

three O.As.is that there ve r e 77 vacancies of Firemen

Grade fA'ava ilab Ie for pr ornotion from FLrerren 'B' in

te rms of the Rai:h,.1ay Board IS lette I' dat nd 25.6.85 but only

11 Firemen 'B I vere found suitable for promotion according

to modified selection procedure and were promoted as Fire-

men Grarle fA' v"it h effect from 1.1.1984. The Firerren, who

wer apr-omot.e d in terms of letter dated 2506.1985 under

the re struct ur i no scheme, obvious Iy will rank se nior to

direct recruits who have been selected and apooiriterl
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a railway servant seniority above those who are
already appointed against regular posts. In
cateqories of posts partially filled by direct
recruitment and partia lly by promotion, the
criterion for determination of seniority should
he t he :late of reo ular pr-omotion after due pr oce ss
in the case of pr omot.e e and the date of joinina the
working postafter ::llle process in t he case of direct
recruits, suhject to me t rrte nance of inter-se -seniority
of promotees an~l direct recr'Jits arnoro themse lves.
When the datos of entry Irrt o a grade of or omoted
r a i lwav servants and direct recruits are the same
they should be put in alternate posit Lons , the
pr omotee s beim senior to the direct recruits,
maintaining inter-5e -seniority of each group.

Note :- In ce se the t r a inina r-e r iod of a direct
recruit is curta iled in the ex i.oe ncie s of service ,tee
date of joining the vor kinq post in case of such a
direct recruit sha 11 be the date he would have
normally come to a vor kf.no post after c ornp Je t ion
of the pre sc r ibed per iOrl of tra Lninq , It

13. Para 131 of the Indian RaLlvav Establishment
Manual, 1969, Edition provides that period of t.r-a i rri.no
of direct re cr u it s sha 11 be t1Jl10yea r s , The T:'eriod of
traininq, hOt'ever, may be reduced by the authorities
in tbe exigency of service. According to the note
apr-e nded to para 302 of India n RailwayEstab Lishrnarrt

Manual extracted ab ove , 1f1herethe period of training
of direct recruits is curtailed, the date of joining on

the wor kLnq pGt in case of such t~~ direct recruits shall

be the date on whi.ch they would have norma lly corrs to a

workinq post after completion of the prescribed period

of training. In the instant case, Sarv Sri S.R.Herris,

Ajay Sinoh, V. K.Bhat, Aizaj Hasan, R. K. Srivastava,



-16-

after 1.1.19840 Since 11 Firemen Grade "B f promoted

under the re s't r uct ur im scheme, are not party to any

of the Original Application and their seniority is not

in d i.srnrt e further +i.sc us s tons on that Question is not

necessary. Firemen Grade f'9' who were not found suitable

for pr ornotion to Fireme n Grade fA' unde r the

restructuring scheme, were, hov-e ze r , given adhoc pr omotkn

by order dated 26.1.1986. The case of the c orrte st irq

respondents in O.A. Noo1570f 1992 and Applicants in O.A.

No.6,,)7 of 1992 is that such of the Firemen Grade '8'

who were q ive n adhoc promot ion rema ined Firemen '8'

substantively and as such the period of their adhoc

officiation as Firemen 'A' will not count for determin!i:ng

their seniority vis-a-vis ::lirect appointees. We find ~:.~:
,
.,

~ rit in this content ion. The date on vh ic h they were

fi nally classified as Firemen 1st shall be the date for

reckoning their seniority.

15. The third category ms of Fireman 'e' who ,

were promoted as Fireman fBf on adhoc basisJremained

Fireman 'e' substantively. These Firemen, therefore,

have no ca se for be ing e cuated ",:it h Fireman Grade fA'

vho ",'ere directly recruit·~. Even after qiving the
:the J;:ecommendation of .

be nefit 'ofllVth Day Revision eanmission to them, they

cant inued to be Fireme n Grade I I. They cou Id have bee n

promoted as Fireman fA' only on be im reqularly se lectedo

16. Before we advert to respective cases of

applicants of different Oriqinal Applications, we

deem it appropriate to refer to the different dec isions

reliedi by the learned counsel for the applicant of

O.A. No.657 of 1992. The arq urrerrt of the learned
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counsel for the applicant v'as that though

Fireman '8 I had been given adhoc promotion as

Fireman fAI and ",'ere enjoying the same scale of pay,

as is prescribed for the Fireman 'A I they can not be

placed at par with the applicants who ""ere appointed

on superior post. It Vias submitted that Rules of

promotion from Fireman 'C! to Fireman fB' and

Fireman "B I to Fireman 'A I remained uncha noed

until instructions dated 12.3.19P7 regarding classi-

f Lcat ion of non-g azetted post as Se Ie ct ion or Non-

Se lect ion were issued. Those who ve r e v-or ktnq

on a lower post in a Lower pay sca Is can not be

brought at par vdth those who were on hiche r

post vLt.h higher pay sca Ie vlith retrospect ~

effect conseauent to the revision of pay as

recommended by the Nth Pay Rovt.s Lon Commis s Lon,

In supo or t of the above content ion, the learned

,
',.

counsel for the applicant had relied on the follo\p1ing

dec isions :-

(a) State of Gujrat 8. at hers v s , Ram La 1 Keshav La 1 Soni
reported in A.I.R.1084 S.C.Paqe 161.

(b) Sheetal Prasad Shukla Vs.State. of U.p.& others
reported in A.I.R .1986 S.C.Faae 1859

(c) T.R. Kapoor Vs. state of Harya na
reported in A. LR .1987 S.C. Pace 415.

(d) F.D.Aaar1tBl Vs.State of U.p.
reported in A. I.R .1987 S.C. Pane 1976

(e) State of Bihar v s i Sr i. Okaori Sachindra N3tr
reported inA.I.R.1991 S.C.Faqe 1244.

(f) K.Narain & ot bs r s Vs. State of Kar-ne taka
reported in Labour 8. I.C. page 2259.

(g) Union of India 8. or s Vs. Tusbarf"\~arij8n Mohant
Judgments Today~994(4) S.C .Paqe 396.
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17. In State of Gujrat Vs. Ram Lal ~sav Lal Soni

of the Gujrat Hinh Court, the constitutional validity

of the Amendment Act was 1n OlRstion. The Gujrat

Panchayat Raj Act, 1961 was suhstantially amended

in 1978 in an attempt to circumvent the judqment.

The Supr-arre Court 1thile dec Ie r i nq the provisions

of the offending provisions of the Amendment as

ttM.Gonstitutional held that :-

"The leoislature is undoubtedly competent to
legislate .•..·ith retrospect ive effect to take
away or impair any vested rioht acquired under.
existina Lavs but since the Laws are made under
a wrLtt e n Constitution, and have to conform
to does and don't of the Constitution, rnither
prospect ive nor retrospe ct iv~ Laws can be made
so as to contravene Fundamerrtal Rights. The law
must satisfy the r-s ouir-srre rrts of the Constitution
t odey ta ki ro into accourrt. t he accrued or
acquired rif"ht s of, the part ie s today. The law
cannot say, tVlenty years aao the oarties had
no ria ht 5, t heref ore, there ouirema rrts of t m
Const it ut ion w ill be sat isf ied if t he law is
dated back by twe nty years. A Leo is lat ure ca nnot
legislate today \"ith reference to a situation
that or-t.a i ned tV'enty years ago and ignore tre
march of events and the constitutional r i.oht;s
accrued in the course of the t1t'enty years. That
would be most arb It r ary , unre e sonab Ie , and a ne-
gation of history. Part virtue (constitutional)
cannot be made to \'Ilipe out present vice
(const I't ut LonaL) by makLm retrospective Laws,"

,
.~

In Sheetal Prasad Shukla's case, the
appe llant, who v-as working as Lect urer in H· dl. in

a college did not possess the requisite qualification
and was therefore, not entitled to be appointed

in lecturer's grade as Lecturer in Hi.n.di. The
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appellant vas qiven exemption as envisaqed under

Section 16-E of the U. P, Intermediate Education Act,

1921 by order dated 23rd July, 1957. The ap-pellant clai-

med that he should be deemed to have been exe~ted from

Novembe r , 4th 1960, the date on which the application

for exemption v-as made as such he ranked senior to

respondent Nos. 5 and 6 vho war e appointed on

19.12.1962,and 1.7.1963 respectively. The Hioh Court

confirmed the decision of the District Inspector of

Schools and dismissed the v'rit petition. The Supreme

Court \Alhile confirming the judamerrt and order rendered

by the High Court has held that the appellant v'as

absorbed as lect urer ",'ith effect from t he date on vh ich

the appellant has actually secured the exemption. ",..

18. In P. D. Aqarwa L' s case the,respondents

",,'ere direct 1'1 recruited as 'Assistant Civil

Engineers in the Building and Roads Branch after

consultation w it.h the Public Service Commission.

These tem('orary Assistant Enqi.nee r s , who were vor-kLrq

continuously since the date of their appointment in

cadre as Ass ista rrt Enq ineer quest ioned the se nior rt y

list of Assistant Engineers, made by the Governnent in

1980 pe r s uarrt to the memorandum dated December 7th,

1961 and U. P; Engineering Services (Amendment) Rules,

1964 and 1971 on the grounds that they are arbitrary

and discriminatory being violative of Articles 14 and

16 of" the Constitut ion of Ind ia. The Supreme Court in

the said case has held that :-
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"Undoubtedly the Government has got the povs r
unde r Proviso to Art 0 309 of the Const itut ion
to make rules and amend the rules q iv Lrq retros-
pect ive effect. Neverthe less, such retrosoective
amendments can not take away the vested r inht s
and the armndments must be reasonable, not
arb itrary or discriminatory violat in;J
Arts. 14 and 16 of the Constitution. The
Assistant Engineers who have already become
members of the se rvice on I-eil10 appointed subs-
ta nt ive ly aqa inst temp ora ry post s have already
acquired the benefit of 1936 Rule of having
their seniority computed from the date of their
becoming member of the Service. 1969 and 1971
amended Rules take aVlay this riaht of those
tempClrary Assistant Engineers by expressly
p rov id ino that those Assistant EnqLnee r s who
are se lected and appointed in pnr manent
vac a ncLe s aga inst 50% Quota provided hy R.6
of the amended 1969 Rules v'ill only be
considered for t he purpose of comoutat ion
of seniority from the date of their appo t rrtmerrt
against permanent vac anc ia s s'Lbe r-ef or e , the
temporary Ass ista nt Enginee rs are not on ly
deprived of the riaht that accrued to them
in the matter of determinat ion of the ir
seniority but they are driven in a very
peculiar position inasmuch as they are to wai't lQlUtx

until they are selected and appointed against per-
manent vacancies in the Quota set up for this
purpose by the amended R.6. Therefore, the amended
rules more particularly Rr , 3(c), 5 and 6 of
1969 Rules as we11 as R.23 of 1971 amended
Rules ar s wholly arbitrary and discriminatory
and SO they are violat ive of Arts. 14 and 16
of the Constitution. Jhe benefits that have
bee n conferred on t he temporary Ass ista rrt
Enqineers who have become members of the
service after being se le ct s d by t;,e Public
Service Commission in accordance v'ith the
service Rule s to have their seniority reckoned in
ac cor-dance \III it h the pr ov is ion of R.23 as it
was before amendment in 1071, Le. from the

.
"jr
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date of their becoming member of the service
cannot be taken av·'ay by giving retrospective
effect to the Rules of 1969 and 1971, as it is
arbitrary, irrational and not reasonable."

19. The ratio/ of the other decisions of the

Supreme Court re ferred to above, a Lso in substance

is that vested richt of a Government employee can

not be ta ken away by -retrospect ive ope rat ion of Rule s •

These decisions, therefore, need no discussion in

detail. The principle of law laid dovn by ~ -x.
!if the Sl.J'PremeCourt in the above decisions is not in

dispute. The Question for determination, hoveve r , is

v-het her the direct recruits have ac cu ir ed a right JO~

to seniority on the date the Fireman 'B', who v.e r e promot-

ed on adhoc basis,v'ere finally merged as Firet Firemen.

The principle is that an employee must belong to the

I

'~

same stream before he can claim seniority vis-a-vis

ot.be r s , Cne who belongs to the stream of lawfully

and regularly employe~, 4"A*] ILL does not have to ~'1tend

w i't h those who never be Lonosd to that stream, t I ~ ~

ij@~ar~e~ar~'i=a~5e?rJey~aE~·~~~~Jt=.a~r~ee~R.A~.r.~.• In this context, it

would be re levant to ref~r to the counter-affidavit,

filed on behalf of the Official respondents and the

Lnst.r uct Lons issued by the respondents on 18.9.1991.

In para 5 of t he instruct ions, it ha s bee n ment ioned

that 77 vacancies of Fireman fA' ",'ere available as on

31.1201983. The vacancies had to be filled by promotion

of Fireman 'B' as Fireman 'A' by modified selection.

under the restructuring scheme on the basis of seniority
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/suitability. The respondents, h ovsve r , have not filed

any document to shov' that the Fireman 18 f who \I\'ere oobr

given adboc pr ornot ion were in fact, promoted as Fireman

lA' in accordance v-Lt h the modified procedure. If has,

rather, been mentioned in the counter-affidavit filed

in all the three Oriainal Applications that only 11

Fireman '8 r were found to be suitable for promotion

as Fireman tA' under the modified procedure. In

absence of or r'e r passed by the c omnst.a rrt authority,

promoting the applicant of G.A.Nos. 157 of 1994 and

864 of 1992 and respondent Nos. 4 to 47 of O.A.No.657

of 19Q2 and having regard to the averments made in

the courrte r-caf f tdav rt vilehave no option, but, to hold

that Firema n 18' ,,'ho war e give n adhoc promot ion

substantially remained Fireman 'P'. The 4th Pay

Revision Commission submitted its recommendation

some time in 1986. Pa i Ivay Service (Hevised 'Pa'y) RuIe s

1986 'I'ere framed to give effect to the recommendat ion

of the Ivth Pay Revision Commission. The revised rules

v'er e notified vide C.B.R. No.1099(E) in Gazette of Indic

on 19.9.1986. The revised Rai Iway ServiC~a.tuJes placed

the see Ie of Fireman '8' and Fireman 'A' in s inoIe
hierarchical -

scale of Rs , 950-150C but, theLdistinction bet\o"een

t\o'!Ogrades remained the ~;.t'J'le. The final Lnst r-uct Lons,

regarding revised classification in respect of running

stafftv'ere issued under letter No. E(l\G) 1-86-PNI-II

dated 12.3.1987. In terms of revised classification

,
'~

Fireman 'C r were classified as IInd Fireman and

Fireman '8 r were c lassif ied as 1st Fireman. The

RaLlvav Board issued further instructions under letter

No. B(NO) 1-34-PH-7-56 dated 3.11.1987 regardinq mode

of filling the post of 1st Fireman/Diesel Assistant/
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EJe ctrica I Ass ista nt/Steam Shurrte r s , From the

instructions dated 12.3.1987 and 3011.1987, it

w ouId apne ar that the Fireman 1st is a selection post

and only such of the Fireman 1Ind can be cr omoted as

Fireman Ls+, who fulfil the elioibility criteria.

20. We have already noticed above that direct

recruits vou Id be deemed to ha~oined their

wor king post.sJaw pt ItfOtra As ~ JI!: Uhelt »44 ti!'p§

•••. on 2.5.87, 2.5.87, 15.1e.87, 15.10.87, 15.10.87,

22.7.1987,2804.1988, 21.5.88, 19.5.8~ and 24.5.88

r-e spe c-t Ice Iy , Th'? applicant No.1 of O.A .No.lS7

of loo? Sri Bri je ndr a Singh/thOUGh promoted on a+hoc

basis on 2209.86 as Fireman 'A:' remained s ubst.a rrt LaLlv

as Fireman '2' in be tve e n before be i.no classified as

,
.~

Fdr ernan Ist ',1('it~x6(ffaurt ill terms of instructions dated
N.~q. -i, k?-

12.3.1087. Similarly re sp onderrt sj of 0.11.. No.657 of 1992

who were also promoted on adhoc basis, as Fireman 'A'

on 21.1.1986 c orrt inued to be Fireman '8' substantia lly.

They will also be deemed to have been classified as

Fireman 1st on, Lnst ruct Lons dated 12.3.198-Ybeing

issued. The app l Ic arrt s of O.A .No, 657 of 1992 and

private resnondents of O.A.No.157 of 1Qo2, as is evident

from the facts mentioned above, have joined their

-o r ki nq post or Fireman fAI after the applicant 0.1

of O.A .No.157 of 1092 and respondents NO.4 to 47 of

O.A .No, 657 of 199? wer e classified as Fireman Ist.

The direct recruits thus can not claim seniority over

them. The claim of apo Hc arrt Nos. 2 to 5 of O.A.No.157

of 1992 and app 1ic a nt s of O.A. No.864 of 19<]2 who ve re

basically Fireman 'e' have no claim.



p,

-24-

21. In v ie\.' of the disc uss ions made above, we

allow O.A.No.1S7 of 1992 I.n oart and direct the
)

re spo-r-e nts to place apr 1ica nt No.1 Sr i 8r ije ndr a Sinoh

ab ove re sponds rrt Nos. 4 to 9 in the se nior it y list.

O.A.No. 657 of 1992 and O.A.No.864 of 1902 are dismiss-

ed as be ino w i+r out merit. There v i l I be no orders

as to cost s ,

22. O.A.No.86 of 1993 vas filed by some of the

direct recruits as Firqrnan Grade 't( t/Diesel Assistants

seekina the relief of directio'1 to the respondent

No.2 to declare the panel of Goo1s Driver in persuance

of the e xamt net Lon held unde r the n ct Jf i.cat Lon dated
"

19.6.1992 and to ma ks appointment on the post of Goods

Driver, if the applicants are found successful in

t he sa id e xe mi nat ion.

23. The princip les governing senior ity of the

Direct recruits /vis-a-vis p r ornot.ee s has already

been LndLcat.e d in t'rre f or eqo i nq , The seniority of

the applicants in this O.A. vI l I have to be fixed

according to the same p r i nc ip Ie s , Selection test,

already conducted by the respondents shall abide

by decision given by us w it h regard to the se nio rity

of the dir~its

Nlember{J)

and the pro~es.

tJ0
Wember (A 'j

fll<P/-


