CENTRAL ADMINISTRAT IVE TRIBUNAL ALIAHABAD BENCH,
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Dated : Allahabad this the '$ day of Q?" 11995,

CORAM : Hon, Mr S. Das Gupta, Member-A

Hon, Mp, T. L. Verma, Member-
I, Original Application No, 157 of 1992,

Brijendra Singh, son of &iiiuy Babu lal,

L]

»
Suresh Kumar son of Jugul Kishore,

L]

Suresh Kumar Arya, son of Pyare lal

L]

Ramesh Chandra, son of Ram Davyal
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Rameshwar son of Chhatariya,

Al) Firemen 'A'/Diesel Assistants,
Central Railway, Jhansi Division,
Jhansi. eo.. Applicants,

(By Advocate Sri W.H.Khan & Spi L.K.Dwivedi)

Versus

1L Union of India, Ministry of Railways,

New Delhi,
2% The General Manager, Central Railway,

Bombay V.T.
3. The Divisional Railway Manager, Jhansi.
4, Ssri Sharad Rajesh Harris s/o, Sri D.B.Harris
5. Sri Ajai Singh Yadav s/o.Sri Chandan Singh
6. Sri Vinod Kumar Bhat s/o, Mata Prasad.
7. Sri Ujaz Hussain s/o, Sri M,Hasan,
8. Sri R.K.Srivastava, s/o, late V.S.Srivastava.
9. Sri Ali Hassan s/o, Z.M.Jatn.

. F
All are posted as Assistant Driver Elec‘tr:fca-
tion, the Central Railway Jhansi Division,

Jhansi,
96 0 e 08 0 o o o ...o...fbsponde"ts

(By Advocate Sri Sudhir Agarwal & Sri A.Sthalker).
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Sharad Rajesh Harris
son of Sri D, S, Harris

Sri Ajai Singh Yadav
son of Sri Chandan Singh

Sri Vinod Kumar Bhat
son of Sri MxkKsxa Mata Prasad

Sri Ejaz Hussain

son of Sri M.Hasan,

Sri R.K.Srivastava,

son of Sri (late) V,S.Srivastava.

Sri Ali Hassan
son of Sri Z H.,Jafri .

Sri V.K.Pandey son ofSri
R. R. Pandey

sri B.K.,lpadhyaya son of
Sri H.N.Upadhyaya

Sri Pankaj Agarwal son of
Sri G.K.Agarval

Sri D.K.Dubey son of
late B. P. Dubey

All the applicants are presently posted as
Assistant Driver(Electkical) Cenmtral Railway,
Jhansi Division, Jhansi,

essosadpplicants,

V E R S U S

Union of Indisz through Secretary, Ministry of
Railway, Rail Bhawan, New Delhi,

The General Manager, Central Railway,Bombay
V.T. Bombay (Maharashtra).
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115
12,
13,
14,

115

16,
17%
18%
19;
20,
21,
22°
23,
24,
25

27
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The Divisidénal Railvay Manager, Jhansi
Division, Central Railway, Jhansi,

Sri Halkey Mulley

Sri Karan Singh Sujan Singh
Sri Sewak Kalloo

Sri Nagendra MNarain

Sri Khem Chand Parmoley
Sri Naththo Ram Jundhi
Sri lat if Khan Baboo Khan
Sri Mohd., Umer khan

Sri Narain Das Bhagwan Dass
Sri Munnalal Kachchoo

Sri Gulam Kewarie

Sri Ram Das Parsadi

Sri Inderjit Rahbali

Sri Farida Habboo

Mohd, Ilyas Noor Mohd,
Pragilal Baboo lal

Sri Rameshwar Prasad

Sri Ganga Pd, Devi Rafn
Saiyed Bakir Ali

Sri Bhagwan Sing Jainarain
Sri Godhan Ban Singh

Sri Ramesh Kumar Pannalal
Sri Shahjad Khan Sher Khan
Sri Josehef Fransis

Sri Baboo lal Gaya By

Sri Munna lal Devi

Sri Baboo Lal lLalbahadur
Sri Kanhai Kamdd

Sardan Khan Mohd; Khan
Sri Karori Lal Dhundi



34,
3s.
36,
374
38,
39,
40,
41,
42,
43,
a4,
a5,
46,
a7,

4=
Sri Babbeo Lal Mulloo
Sri Kashi Ram Sarai(sC)
Sri Halku Sukhlal
Sri Ramcharan Kundan(SC)

~ Sri Badri Pd, Chinmna

Sri Suresh Chand Shyamilal
Sri Lala Ram Namkoo

Sri Meharvan Singh Devi Sdingh
Sri Dalua Baijnath

Sri Shivdayal Bhagwan Dass,
Sri Mithan Lal Parsadi (SC)
Sri Mani Ram Sharma (SC)

Sri Rabhunath Sri Ram (ST)

Sri Amar Singh Ram Swaroop (SC)

Respondents 4 to 47 are all working as

Firemen Grade-I/Assistant Driver (Electrical)
Jhansi Division, Jhansi, and they mdy be served
through the Divisional Railway Manager, Jhansi

ivisio a
Division Jhansi. == == pocpondents.

(By Advocate Sri SwuadhixxAgarxsixyx
Amit Athalkag and Sri L.K.Dwivedi,)

AND

CONNECTED ALONGWITH

ITI. Original Application No, 864 of 19%2.

1.

Mihi Lal son of Sri Manohar

VijaiSingh son of Sri Yad Ram
Abdul Sattar son of Sri Amir Baksh.,
Bhikam Singh son of Bipti Ram.

Yad Ram son of Bihari
Loherey son of Panna lal
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7.
8.

9.

10,
11,
12
il
14,
152
16,
17,
18,
193
20,
21,
22%
23,
24,
25,
26,
27,
28
29,
30.
31,
32,
33,
34,
35,
36,
37.
38,

Hee

Manik Chand son of Budda Ram
Har i Shanker son of Ram Nath

Ibrahim son of Sri Gafoor,

Suresh Kumar sonof Pyare lal

Ashok Kumar son of Baghmal

Revti Prasad son of Devi Ram,
Pratap Singh son of Bhawani Singh
Bhikki Ram son of Siriyan,

Jagdish Prsad son of Dauji Ram
Bashir Khan son of Masoom Ali,
Ramji Lal Sharma s/o, Narain Pd,
Than Singh son of Tunda.

Pramod Kumar son of Om Prakash Arya
Kalyan Singh son of Jygoti Prasad
Shiv Charan son of Sri Sripat.
Jagdish son of Sri Bangali Mal
Bhagwan Sinagh son of Mangi Ram

Ram Mohan son of Nek Ram

Bhagwan Singh son of Bhagvi Singh
Ask Irshad Husain son of Shahzad Husain,
Ram Niwas son of

Hanif Khan son of Sri Nanhey

- Har Govind son of Nawal Kishpre

Chhitarmal son of Naobhat Ram
Iftekharuddin son of Nizamuddin.
Radhey Shyam soan Mangoo Ram,
Kamal Singh son of Ram Khilari
Ajmer Singh son of Mata Prasad,
Abdul Sattar son of Nawab Kkhan
Mufeed Khan soh of Sfi Rasoolkhan
Itwari son of Gyasi.

Rajendra Prasad son of Tikam Chand.
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39, Ram Swaroop son of lala Ram
All Fireman 'A'/Diesel Assistants,
Centr-1 Railway Jhansi Division,
Jnansi(Agra Cantt),

«...3pplicants,
(By Advocate Sri W.H.khan)

Verwus
1. Union of India Ministry of Railway,
New Delhi,
2, The General Manager,Central Railvay,
Bombay V.,T,
3., Divisional Railway Manager,Jhansi
4, Shardd Rajesh Herris, son of D.S.Harris,

A/C Assistant,Central Railway,
Jhansi Division,Jhansi.

«se.Respondents
(By Advocate Sri Amit SRhalker)

and

CONNECTED WITH

IV. Original Application N o, 86 of 1993,
1. Arvind Srivastava s/o0.Sri Murlidhar Srivastava

2, N.C.Srivastava s/0.Sri S.P.Srivastave
3. Ashok Tewari son of Sri P.D.Tewari,

4, S.K.Saini son of Sri R.S.Saini, Presently
posted as Assistant Driver C/o,Locl Foreman

bl vee....Applicants,
(By advocate Sri Sudhir Agarwal

Versus

1. Union of India through Ministry of Railways, New Delhi,
2, The Divisional Railway Manager,Central Railway,

Jhansi, e+ ...Respondents.
(By Advocate Sri )
OQRDER

-

(By, Hon,Mr, TL.Wézma,Mgmbe;-gZ

The above cases are being disposed of by this
common order as they involve the idelntical cwestion of law
and facts.

The focal point of controversy in all the ghxse
Oricinal Applications is seniority list dated 9.1.1992

The applicants of O0.A.No,157 of 1992 are depar&men—
' ta
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who
promotees/are claiming seniority over respondent Nos, 4
to 9 who have been recruited directly to the post of

Fireman Grade-‘A‘,

2. The applicants of O,A,No,657 of 192 are direct
recruits and are claiming seniority over respondent
Nos, 4 to 47 who were promoted from Firemen Grade-'B'
to Fireman Crade 'A' by order dated 21,1,1986 .,

The applicants of O, A, No,864 of 1992 are Fireman
Grade ''A/Diesel Assistants and are claiming seniority
over Sri S. R. Herris who was directly recruit-ad in
1985 as Fireman 'A' pursuant to order dated 22,9,.86

after completing one - year's training,

e For proper apprec iation of the cases of three
sets of applicants, It is necessary to make a brief
reference to the changes that were brought about in the
method of recruitment and promot ion to different

channels in course of time.

4, Admitted case of the parties is that the
running staff is entitled to promotion to Fireman
Grade 'C' which is class III post and criteria for
promotion from Glass IV to Class-=III is seniority
and medical fitness, Wadde Criteria for promotion
from Fireman Grade='C' to Fireman Grade 'B' was
seniority, 50% of the vacancies of Fireman Grade'A’
were to be filled by promot ion of Fireman Grade 'B'
ggﬁ%‘ﬁrere VIII Class pass and below 45 years through
se lect ion and remd ining 50% by promot ion of Fireman

Grade 'B! and Fireman Grade T ' who were matriculate
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and had three years Railway Service through a departmental
examinat ion, In case of non-availability of suitable
candidates from the above two sources, the vacancies
were to be filled by direct recruits throush Railway

Service Commission,

D The Government of India, Ministry of Railays
(RailwayBoard) vide R.B.E./S.No,181/85 dated 25.6.85
(Annexure~A-2) issued instructions for cadre review

and restructuting of the Group=-'C' and 'D' Staff,

As per the above instructions, the promot ion to Selection
Posts were to be acdcorddng to the modified procedure.

The modified selection procedure provided for selection
procedure, provided for selection to Selection Post

on the basis of the scrutiny of the service record without
subjecting the employee to written or &iva—voce test.
Promotion without test was available only for ore grade
above, The instructions pertaining to Cadre Review and
re-structuring further rrovide for upagradation of 30%
post of Fireman Grade 'C€' in Grade R,210=27C to CGrade

Bs., 26C=35C, Fromotion under the modified procedure was to
be given notionally with effect from 1,1,1984 and with
financial benefits with effect from 1,1,1985, Fireman 'C'
in the higher sgale of ks, 260-350 were however, to

continue to bg designated as Fireman 'C'.

6 . The recommendation of IVth Pay Revision Commiss=
ion were accepted and given effact to from 1,1,1086.The
IVth Pay Revision Commission recommended orme sinole scale
of Bs, BC-150C for the seale Bs, 260-350 and

R, 260=-4CC by framing Railvay Sarvice ‘Revised)

Rules, 1986, The Railway Board issued instructions vide
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letter dated 3,11,1987 regarding mode of filling the
post of Ist Class Fireman/Diesel Assistants/Electrical

\
Assistants/Steam Shunters.

7. The grievance of the applicants of O.A .No,157
of 1992 and O.,A.No,864 of 1992 is that though numerous
vacanc ies for the post of Firemen Grade 'A', Grade 'B' and
Grade 'C' accrued between 1982 to 1985 and’eligible cand ida~-
tes were available for promotion to the said posts, the
respondents for the rea‘sons best known to them did not
make any promoticn, The instructions, issued by the
Govermment of India regarding cadre review and
restructuring of Group 'C' and 'C' staff were also not
complied with in letter and spiritzgi a result, the
applicants were deprived of their due promotion,

It is alleged that the respondents, instead of filling

up of vacancies of Firemen Grade 'A‘', 'B' and 'C'

BY REGULAR PROMOT ION, issued a promotion list on

21,1,1986 whereby 139 posts of Firemen Grade ‘A' were
filled by promoting Fireman 'B', 171 posts of Fireman
Gr‘ade .’B' were filled by promoting Fireman Grade 'C' and
171 vacancies of Fireman Grade 'C' were filled up from
Y.K.Khalasi, These promot ions, instead of being on
reqgular basis with effect from 1,1,1986 were made on

ad=hoc basis and with effect from 21,1,1986,

8, According to the aforesaid applicants the Fireman
Grade 'B' Fireman Grade 'A'/Diesel Assistant and A.C.
Assistants were merged and were re-designated as Fireman
Ist in the single scale of pay of Bk.9%0-1500 with effect
from 1,1,1986 in terms of the recommendation of the
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IVth Pay Revision Commission and Fireman Grade 'C' were

re~designated as Fireman -IInd, The case of the applicants
is that in terms of Pay Revision Commission Recommendaticn
the vacant post of Fireman Grade 'A' should have been filled
first by promot ion cent percent from Fireman- 2nd and all
such Firemen who are having three years experience Fooh=Plats
and were Fireman 'C',re-designated as Fireman IInd were to
be promoted as Fireman=Ist, The remaininc vacancies as were
left after making the above promotion were to be filled by
direct recruitment (Annmexure-A-3), The above promot ions,
according to the applicants, should have been made and
given effect to from 1,1,1986 and that direct recruitment
should have been made only if vacancies were still left
after departmental promotions, The respondents, according
to the applicants of O.A.No,157 of 1992 had prepared seniorit
-y list in terms of instructions issued by the Railway
Board as well as IVth Pay Ravision Commission's recommenda-
tion, The said seniority list was, however, subsequently,
cancelled by order dated 8,1,1986 and the applicants were
reverted to their substantive post of Fireman Grade ¥»'

and 'C' respectively, They were, however, promoted as
Fireman Grade 'A' & 'B' respectively by order dated 22,9.86

{Annexure=-IX),

9. The senioritylist dated 9,1.,1992, according to the
applicants of 0.A.No,157 of 1992 is contrary to the

instruct ions issued under letter dated 18,1,1990

inasmuch as the names of persons included in seniority

list dated 21,1,1986 and 22,9,1986 have illegally

been omitted from the said list, It has further been
alleged that the names of persons who had already been

pormoted have also been included in the impugned seniority
list, According to the applicants, they are entitled to
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promot ion as Fireman Grade "A' with effect from 1,1,1984

not ionally, but, they have been promoted with effect from
1,1,1986, The applicants assert that even if 1,1,1086

is taken to be the date of their promotion, they are
senior to the respondents 4 to 9, who were recruitted
directly after 1.,1,1986 in v4iew of the instructions
contained in letter dated 18.2.1991, ’I'hé applicantes, it

is stated, have not only been made junior to the direct
recruits, they have also not included in the impugred
seniority list, Hence this application for issuing a dire=-
ction to the respondents to prepare a fresh seniority 1list
according to rules and for a direction to place the

applicants above the respondents in the seniority list,

10, The appiicants in OV.A.657 of 1992 have been
directly appointed as Firemen Grade 'A'. Applicant Nos,l
curtailed
to 6 joined their working post after ore year 's/trsining
on 2,5,1986, 2,5,1986, 15,10,1986, 15,10%¥1986, 15,107,1986
and 26,10,1986 respectively and applicant Nos, 7 to 10O
joired their working post on 28,4,1987, 21,5,1987 axad
19.5,1987 and 24,5,1987 after completing one year's
training.Applicant No,6 Ali Hasan after his initiad
appointment on 22,8,1985 in Central Railway Bombay was
transferred to Jhansi Division on his owmn recwest on
22,7.,1987, His seniority in Jhansi Division will therefore,
shall be reckoned with effect from 22,7,1987, The case of
the applicants is that such of the Firemen Grade 'B'
who were found suitable for promotion from Firemen
Grade 'B' to Grade 'A' according to modified procedure
as envisaged in the instructions, issued by Railway
Board for cadre review and restructuring of Growp 'C'
and 'D' staff had been promoted earlier, and that the
respondent Nos, 4 to 47, who were not found suitable for
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for promot ion as Firemen Grade-'A} wers given adhoc
promot ion with clear stipulation that theytz;:old the said
post on adhoc basis pending regqular seledgtion through
Railway Service Commission, The adhoc promotions,
therefore, according to the applicants, did not confer
any right on the respondent Nos, 4 to 47 for regularisati-
on with effect either from 1,4,1985 or from 1,1,1986, The
further case of the applicants is that %k although
Firemen Grade 'A' and Grade 'B' were given the same
replacement scale of ks, 9B0=1500 by the IVﬂPay Revision
Commission Bt the order @€ merging the two posts and re-
designating the same as Firemen =1 was passed on
12,3,1987, Mere parity in the scale, according to the
applicants,did not place the respondent Nos, 4 to 47
who vere holding substant ive post of Firemen Grade 'B'
at par with the applicants who were appointed directly
on the post of carrying higher scale.It is stated that a
tentat ive seniority list was circulated vide letter
No,P/369/4/1R/239-89 vhercin the respondemt Nos. 4 to 47
were shown senior to the applicants, The applicants
filed representations against the said seniority list,
and the same was kept in abeyance by Divisional Railway
Manager 's letter dated 20,11,1989 (Annexure=A=10), There-
after ancther seniority list was issued vide letter
dated 25,1,1900/2,2,1990 wherein the respondent Nos, 2
to 47 were shown junior to the applicants vide
Annexure-A-1l), This seniority list, according to the
applicants, was not cancelled, Thereafter another
provisional seniority list dated 5.3,199l, in which
respondent Nos, 4 to 47 were placed above the applicants

was circulated., After cdirculating the above seniority

list, the respondent No.3 circulated another seniority
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list dated 30,10,1991, This seniority list was also
ordered to be kept in abeyance and finally the senio-
rity list dated 9.1.1992 was issuved. The applicants
alleged that instructions dated 18,9,1992 issued by
the Headouarters and seniority list dated 9,1,1992
are illegal void and contrary to Rules, hence have
filed this application for cuashing the aforesaid »x’
orders and to declare the applicants senior to

recspondent Nos. 4 to 47,

11, In the aforesaid cases seniority of Fhmpe
categories of employees is in dispute. The first
category is of the direct recruits apvointed as
Fireman Grade ''A', The second is that of Fireman
Grade 'B' who were promoted as Fireman Grade 'A!
on adh=hoc basis, The third cateqory is that of
Fireman Grade 'C' who had been uparaded to the time
scale of Fireman Grade 'B' but, remained Fireman

Grade 'C'.

12, The Principle for determining the seniority

of direct recruits has been provided in Rule 3C2

of the Indian Railwaf Establishment Manual Volume-1I,
Rule 302 of the Indian Railway Establishment Manual

is beina reproduced for convenience of reference i-

"302 ,Seniority in initial recruitment grades-
Unless specifically stated othervise, the
seniority among the incumbernts of a post in a
grade is governed by the date of appointment
to the grade. The crant of pay hicher than the
initial pay should, not, as a rule, confer on
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Ali Hasan, V.K.Pandey, B.K.Upadhyaya, Fankaj Acarwal
and D.K.Dubey are direct recruits, The training period
of all of them was curtailed to ome year from two years,
The aforesaid applicants joined their working post on
2,5,8, 2,5,8, 15,10,86, 15,10,86, 15.10.86, 26,10,86
28.,4.,87, 21,5.87, k9x%x®¥y 19.5.87 and 24,5,87 respectively
after one years curtailed training. According to the
note, aprended to para 302 of the Indian Railway
Establishment Manualk extracted’ above, they will
be deemed to have joined their wvorking post on 2,5,87
2.5,87, 15,10,87, 15.10.87, 15,10.87, 26.10.87, 28.4,88,
21.,5.,88, 19,5.92 and 25.5.88 respectively, which will be
the dates for determining their seniority vis-a-vis the
Fireman Grade 'B' promoted as Fireman Grade 'A' in
accordance with the Rules, So far as applicant No,.6
is concerned, he vas initially appointed in Bombay
Division as Electrical Driver Assistant and on his
recuest was transferred to Jhansi Division on 22,7.87.
His seniority in Jhansi Division therefore, shall be
reckoned with effect from 22,7.87, the date of hig trensfer

to Jhansi Division on his request.

14, So far as Fireman Grade 'B' promoted under the
restructurino scheme as Fireman 'A' are concerred, the
consistent case‘of the official respondents in all the
three O.As,is that there vere 77 vacancies of Firemen
Grade 'A' available for promotion from Firemen 'B' in
terms of the Railway Board's letter dated 25.6.85 but only
11 Firemen 'B' were found suitable for promotion according
to modified selection brocedure and were promoted as Fire-
men Grade 'A' with effect from 1,1,1984, The Firemen, who
werepromoted in terms of letter dated 25.6,1985 under

the restructurina scheme, obviously will rank senior to

direct recruits who have been selected and appoirted
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a railway servant seniority above those who are
already appointed against reqular posts. In
cateqgories of posts partially filled by direct
recruitment and partially by promotion, the
criterion for determination of seniority should

be the date of reocular promotion after due process
in the case of promotee and the date of joinino the
working postafter due process in the case of direct
recruits, subject to m@intenance of inter-se ~seniority
of promotees and direct recruits amono themselves,
When the dates of entry into a grade of promoted
railway servants and direct recruite are the same
they should be put in alternate positions, the
promotees beins senior to the direct recruits,
maintaining inter-se -seniority of each group.

Note ¢ In case the trainino period of a direct
recruit is curtailed in the exicencies of service,thbk
date of joining the wvorking past in cas=e of such a
direct recruit shall be the date he would have
normally come to a vorking post after completion

of the prescribed period of training,"

138, Para 131 of the Indian Railway Establishment
Manuzl, 1968, Edition provides that period of training
of direct recruits shall be two years. The period of
training, horever, may be reduced by the authorities

in the exigency of service, According to the note
apranded to para 302 of Indian RailwayEstablishment
Manual extracted above, where the vreriod of training

of direct recruits is curta2ailed, the date of joining on

the working pet in case of such %Rr direct recruits shall
be the date on which they would have normally come to a
working post after completion of the prescribed period

of training, In the instant case, Sarv Sri S.R.Herris,

Ajay Singh, V. K.Bhat, Aizaj Hasan, R. K, Srivastava,
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after 1,1,1984, Since 1l Firemen Grade 'B' promoted
under the restructurimm scheme, are not party to ény
of the Original Application and their seniority is not
in dispute further discussions on that oquestion is not
necessary., Firemen Grade '"B' who were not found suitable
for promotion to Firemen Grade 'A' under the
restructuring scheme, were, howvever, given adhoc promotim
by order dated 26.1,1986, The case of the contesting
respondents in O.A, No,1570of 1992 and Applicants in O.A.
No.657 of 19% is that such of the Firemen Grade 'B'
who were given adhoc promotion remained Firemen 'B!
substantively and as such the period oftheir adhoc
of ficiat ion as Firemen 'A' will not count for determinfng
their seniority visea=vis “irect appointees, We find
merit in this contention, The date on vhich they were
finallé classified as Firemen Ist shall be the date for

reckoning their seniority.

154 The third>category @s of Fireman 'C' who,

were promoted as Fireman 'B' on adhoc basis,remained

Fireman 'C' substantively., These Firemen, therefore,

have no case for being ecuated with Fireman Grade 'A'!

vho were directly recruit'@d. Even after giving the
the recommendation of :

bernefit 6§££V%h ray Revision Commission +to them, they

continued to be Firemen Grade II, They could have been

promoted as Fireman 'A' only on beino recularly selected.

16, Before we advert to respective cases of
applicants of different Original Applications, we

deem it appropriate to refer to the different decisions
re lied by the leafned_counsel for the applicant of

0.,A No,657 of 1992, The arqument of the learned
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counsel for the.applicant vas that though
Fireman 'B' had been given adhoc promotion as
Fireman 'A' and vere enjoying the same scale of pay,
as is prescribed for the Fireman 'A' they can not be
placed at par with the applicants who were appointed
on superior post, It was submitted that Rules of
promot ion from Fireman 'C' to Fireman 'B' and
Fireman 'B' to Fireman 'A' remained unchanged
until instructions dated 12,3,1927 regarding classi-
fication of non-gazetted post as Selection or Non-
Selection were issued. Those who were working
on a lover post in a lower pay scadle can not be
broucht at par with those who were on hicher
post with higher pay scale with retrospect ige
effect consecuent to the revision of pay as
recomme ndad bf the IVth Pa? Revision Commission,
In suprort of the above contention, the learned
counsel for the applicamt had relied on the following

decisions ¢=

(a) State of Gujrat & others vs,Ram Lal Keshav Lal Soni
reported in A.I,R.1984 S.C.Page 161,

(b) Shestal Prasad Shukla Vs,State. of U,P.& others
reprorted in A.I,R.1986 S.C.Fage 1859

(¢) T.R.Kapoor Vs.State of Haryana
reported in A,I.R.1987 S.C.Page 415,

(a) P.D.Aqarv'al Vs.State of U,P,
reported in A, I.R.1987 S.C.Pace 1976

(e ) State of Bihar vs.Sri Okaori Sachindra Nath
reported in A.I.R. 1991 S.C.Page 1244,

(f) K.Narain & others Vs, State of Karnataka
reported in Labour & I.C, page 2259,

(g) Union of India & ors Vs, TusharoRanjan Mohant
Judgmente Today™994(4) S.C.Pace 3%,
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ks In State of Gujrat Vs, Ram lal Kesav Lzl Soni
of the Gujrat Hinh Court, the constitutional validity
of the Amendment Act was in cuestion, The Gujrat
Panchayat Raj Act, 1961 was substantially amended

in 1978 in an attempt to circumvent the judoment.

The Supreme Court vwhile declaring the provisions

of the offending provisions of the Amendment as

tm Const itutional held that =

"The lecislature is undoubtedly competent to
legislate with retrospective eéffect to take

away or impair any vested rioht acquired under ,
existino lawvs but since the laws are made under
a written Constitution, and have to conform

to does and don't of the Constitution, neither
prospective nor retrospective laws can be made
so as to contraverne Fundamental Rights, The law
must_satisfy the recuirements of the Constitution
today takimg into account the accrued or
acquired richts of the parties today, The law
camot say, tventy years aco the parties had

no rights, therefore, the recuirements of the
Constitution will be satisfied if the law is
dated back by twenty years. A Legislature cannot
legislate today with reference to a situation
that ohtained twenty years ago and ignore the
march of events and the constitutional richts
accrued in the course of the twenty years, That
would be most arbitrary, unreasonable, and a ne-
gation of history, Part virtue (constitutional)
cannot be made to wipe out present vice

(constitutinonal) by makimg retrospective laws,"

In Sheetal Prasad Shukla's case, the
appellant, who was working as lecturer in Hindi in

a college did not possess the requisite guelification
and was therefore, not entitled to be appointed

in lecturer's grade as Lecturer in Himnd4i. The
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appellant was given exemption as envisaged under
Section 16=E of the U, P, Intermediate Education Act,
1921 by order dated 23rd July, 1957, The appellant clai-
med that he should be deemed to have been exempted from
November, 4th 1960, the date on which the aprlication
for exemption was made as such he ranked senior to
respondent Nos, 5 and 6 who were appointed on
19,12,1962,and 1,7.1963 respectively, The ﬁigh Court
confirmed the decision of the District Inspector of
Schonls and dismissed the writ petition, The Supreme
Court while confirming the judoment and order rendered
by the High Court has held that the appellant was
absorbed as lecturer with effect from the date on which

the appellant has actually secured the exemption,

1875 In P. D. Agarwal's case the,respondents
were directly recruited as‘Assistant Civil

Engineers in the Building and Roads Branch after
consultation with the Public Service Commission,
These temrorary Assistant Engineers, who were working
continuously since the date of their appointment in
cadre as Assistant Encineer questioned the seniority
list of Assistant Engineers, made by the Goverment in
1880 persuant to the memorandum dated December 7th,
1961 and U. P, Engineering Services {Amendment ) Rules,
1964 and 1971 on the grounds that they are arbitrary
and discriminatory being violative of Articles 14 and
16 of the Constitution of India, The Supreme Court in
the said case has held that -
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"Undoubtedly the Government has got the pover
under Proviso to Art. 309 of the Constitution
to make rules and amend the rules giving retros-
pective effect, Nevertheless, such retrosoective
amendments can not take away the vested riahts
and the amendments must be reasonable, not
arbitrary or discriminatory violatimg

Arts, 14 and 16 of the Constitution, The
Assistant Engineers who have already become
members of the service on teint appointed subs—
tant ively acainst temporary posts have already
acouired the benefit of 1936 Rule of having
their seniority computed from the date of their
becoming member of the Service., 1969 and 1971
amended Rules teke away this richt of those
tempérary Assistant Engineers by expressly
providins that those Assistant Engineers who

are selected and appointed in permanent
vacancies against 50% quota provided by R.6

of the amended 1969 Rules vwill only be
considered for the purpose of computation

of seniority from the date of their appointment
against permanent vacancies.lherefore, the
temporary Assistant Engineers are not only
deprived of the richt that accrued to them

in the matter of determination of their
seniority but they are driven in a very
peculiar position inasmuch as they are to wait xrkx
until they are selected and appointed against per-
manent vacancies in the cuota set up for this
purpose by the aménded R.,6, Therefore, the amended
rules more particularly Rr., 3{(c), 5 and 6 of
1969 Rules as well as R,23 of 1971 amended
Rules are vholly arbitrary and discriminatory
and so they are violative of Arts. 14 and 16

of the Constitution, The benefits that have
been conferred on the temporary Assistant
Engineers who have become members of the

service after being selected by the Public
Service Commission in accordance with the
service Rules to have their seniority reckoned in

accordance with the provision of R.,23 as it
was before amendment in 1971, i,e. from the
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date of their becoming member of the service
cannot be taken away by giving retrospective
effect to the Rules of 1969 and 1971, as it is
arbitrary, irrational and not reasonable "

19, The ratio” of the other decisions of the
Supreme Court referred to above, 2lso in substance
is that vested richt of a Government employee can
not be taken away by xetrospective operat ion of Rules,

These decisions, therefore, need no discussion in

detail, The principle of law laid down by
& the Swreme Court in the above decisions is not in
dispute. The question for determination, hovever, is
vhether the direct recruits have accuired a right »»

to seniority on the date the Fireman 'B', who vere promot-
ed on adhoc basis,were finally merged as Firet Firemen,
The principle is that an employee must belong to the

same stream befogzge he can claim seniority vig=a=vis
others, Cne who belongs to the stream of lawfully

and regularIQ employed, =mg=e=e does not have to contend

with thdse who never belomged to that stream, ¢

>, In this context, it

would be relevant to refer to the counter-affidavit,
filed on behalf of the official respondents and the
instructions issued b? the respondents on 18,9,1991,

In para 5 of the instructions, it has been mentioned
that 77 vacancies of Fireman 'A' were available as on
31,12,1983, The vacancies had to_be filled by promot ion
of Fireman 'B' as Fireman 'A' by modified selection

under the restructuring scheme on the basis of seniority
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/suitability, The respondents, hovever, have not filed
any document to show that the Fireman 'B' who were aix
given adhoc promotion were in fact, promoted as Fireman
'A' in accordance with the modified procedure. If. has,
rather, been mentioned in the counter-affidavit filed
in all the three Oriainal Applications that only 11
Fireman 'B' were found to be suitable for prohotion
as Fireman 'A' under the modified procedure. In
absence’of orfer passed by the competent authority,
promoting the applicant of O.A.Nos, 157 of‘1994 and
864 of 1992 and respondent Nos., 4 to 47 of C.A.No,657
of 1992 and having regard to the averments made in
the counter-affidavit we have no option, but, to hold
that Fireman'B' who were given adhoc promot ion
substant ially remained Fireman 'R'. The'4th Pay
Revision Commission submitted its recommendation
some time in 1986, Railway Service (Revised Pay) Ryles
1986 vere framéd to give effect to the recomﬁendation
of the IVEh Pay Revision Commission, The revised rules
vere notified vide C.8.R. No,1099(Z) in Gazette of Indi:
on 19,9,1086, The revised Railway Servicgi¥hﬂes placed
the scale of Fireman 'B' and Fireman'A' in single
hierarchical
scale of B, 9%H0-150C but, the/distinction between
two gredes remained ghw setie. The final instructions,
reéarding'revised classification in respect of running
staff, were issued under lettar No. E(NG) 1-86-FNI-I1I
dated 12.,3.,1987, In terms of revised classification
Fireman 'C' were classified as IInd Fireman and
Fireman 'B' were classified as Ist Fireman. The
Railway Board issued further instructions under letter

No, B(NO) l=34-PH-7-56 dated 3.11,1987 regarding mode
of filling the post of Ist Fireman/Diesel Assistant/
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Electrical Assistant/Steam Shunters, From the
instructions dated 12,3.,1987 and 3.,11.1987, it

would aprmear that the Fireman Ist is a selection post
and only such of the Fireman IInd can be promoted as

Fireman Ist, who fulfil the elioibility criteria,.

20, We have already noticed above that direct

recruits vwould be deemed to have joined their

working postssensdoiastcye
== on2.,5.87, 2.5.87, 15.lCc.87, 15.1C.87, 15.10.87,
22.7.1987, 28,4.1988, 21 .5.88, 19.5.88 and 24,.5.88
respectively, The applicant No,l of O0.A.No,157
of 1902 Sri Brijendra Singh/thouah promoted on adhoc
basis on 22,9,86 as Fireman 'A;,remained substant ially
as Fireman 'B' in betveen before beina classified as
Fireman Ist wikkxaffagk in terms of instructions dated
Nog - % 403
12,3,1987, Similarly respondents, of O.A. No.657 of 1992
who were also promoted on adhoc basis, as Fireman 'A'’
on 21,1,1986 continued to be Fireman 'B' substantially,
The? will also be deemed to have been classified as
Fireman Ist on, instructions dated 12.3.1085,being
issued, The applicanmts of O.A.No, 657 of 1992 and
private resnondents of O0.A.No,157 of 1992, as is evident
from the facts mentioned above, have joined their
working post of Fireman 'A' after the applicant No.l
of 0.,A.No,157 of 1992 and rescondents No, 4 to 47 of
O.A.No, 657 of 1992 were classified as Fireman Ist.
The direct recéuits thus can not claim seniority over
them, The claim of applicant Nos. 2 to 5 of O,A.No,157
of 1692 and applicants of O.A.No,864 of 1992 who vere

basically Fireman 'C' have no claim,
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21 R In viev of the discussions made above, we

allow O0,A.No,157 of 1992 in part and direct the
respondents to place aprlicant Ng.l Sri Brijendra Singh
above respondent Nos, 4 to 9 in the seniority list,

0.A No, 657 of 192 and O.A.Np,864 of 1992 are dismiss=-

ed as beina without merit, There will be no orders

dishEoNcostish

22 0.A,No.86 of 1993 was filed by some of the
direct recruits as Firaman Grade 'A'/Diesel Assistants
seekinag the ralief of direction to the respondent

No,2 to declare the panel of Goods Driver in persuance
of the examination held under the notification dated
19,6,1992 and to make appointment on the post of Goods
Driver, if the applicants are found successful in

the said examination,

4% (e The principles governing seniority of the
Direct recruits /vis-a-vis promotees has alrsady
been indicated in the foresgoing. The seniority of
the applicants in this O.A. will have to be fixed
according to the same principles. Selection test
already conducted by the respondents shall abide

by decision given by us with regard to the senio rity

of the direct rescruits and the prometges.

Member {J) NMember (A}
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