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OPEN COURT

CENTRAL ADMINISTRAT IyE TRIBUNAL, ALLAHABAD BENCH

®* o+ w

Allahabad : Dated this 22ng day of December, 1999
Original Application No+1630 of 1992

District : Allahabag

CORAM :

—
—

HDH'blE Mte S Dayal, RrMo

HDI’J'blE Mr e S-Ktlo NEQU’_i_J__J#m-

Bahauddin Qidwai,
5/0 sri Samiuddin
R/o 27, Kanpur Road,

Allahabad
(Sri Nazar Bokhari, Advocate)
® 02 o+ ¢ o ﬂpplic&nt
Versus
1. Union of India
Through Secretary Ministry of Health,
NBU [blh‘i-

2. Oeputy Assistant Director
: -entral Government Health Sc heme,
Allahabad,

3. DEPUtK Director Central Guuarnmant,
Healt Jcheme, Allahabad,

(Sri Amit sthalekar, Advocate)

. Lxl e: a Raspondentﬂ
S RDER (0Oral)

B8y Hon'ble i, S.Dayal, A.pm.

This applicatiaon has been filed for setting asige

oftermination ordep dated 23-3-1974 ang grant of consequentia

applicant was a8ppointed as Pharmac ist undep the Central
Government Health Scheme, Allahabad by @ppointment ordep
dated 20-5-1958 initially for a Period of tuwo years on

Probation. The order of appointment alsp contains g clayse

llrragarﬂing termination at any time by a month's notice given
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by either side. The services of the applicant were

terminated on 23-3-1974. This termination order has heen h

challenged by the applicant.

2 The argument of Sri Nazar Bukhari, learned counsel
for the applicant and Sri Amit Sthalekar, counsel for the

respondents haye been heard.

3o Learned counsel for the applicant mentions that

the petitioner filed a suit no.1999 of 1974 and obtained
a8 temporary injunction. The Suilt no.199/1974 was withdrawn
on 23-6-1975 when a notice under Section 80 C.P.C. was
raised by the defendant and, therefore, the suit No«349
of 1975 was filed on ths same day liee. 23-5-1975. In the
sult the defendants were restrained from terminating the
Services of the plaintiff by the order dated 23-5-197s5.
The applicant continued to work till 29-5-1975 yhen he
was asked not come to the Oispensary as hds sepyices were
not required from 16=5-1975. The applicant claims that

the order dated 23-5=1975 was not Served on him. The

temporary injunction application of the petitioner was
rejected on 19-1-1976 against which the applicant filed

8 civil appeal which was rejected by the pistrict Judge

on 30-3-1976. The applicant was represented by the counsel
Sri S.D. Dwivedi, in the District Court. Sri S.K. ODwivedi
fell ill and had stopped going to thas Court and the casg

of the applicant was rejected in the ahsence of the counsel
for the applicant in the year 1978. Thereafter the applicant
was advised by his well wishers to file a writ petition.
Thereafter the appl icant approachghis counsel Sri Shafiq
Mirza, at Lucknow, who assured the applicant that every
possible pairvi uas being dane. However, gﬂbaequantly in
April, 1992, the applicant was ady isad by his counsel

to file a petition in the rcentral Administrative Trihunal

as the High Court had no jurisdictian.
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4. Learned counsel for the respondents has contested

Lo the groung |
the claim of the apnlicanQLthat the applicatinn is time harrsdf

Learned conel for the respondents has dpraun Jur attention J
to Section 21(2) of the Adninistratiye Tribunal Act,1985 |
in which it is laig down that if the grievance in respect
of which an application is made has arisen 9y reason of
any order made at any time during the period of thres
years immediatsly Preceding the date of whigh jurisdiction,
POWELS and authority of the Tribunal Decomes exercisabple
under this Act in respect of the mdtter to which such ordep
relates. This claim of the learned counsel for the respondents
1s valid, pgitating the claim which arose nearly a decade
and half is indeed a stale claim. Learned counsel for the
applicant has Sought to rely upon the Judgement of the
APex Court in State of Haryana VUs. Chandramani and Ors
in regard to limitation. He has inyited attention to Para 7
and Para 11 of this judgement of the Apex Court which has
been reported in 1935 AC3 Page 843y following the rule in
OP Kathuwalia ys. Lakhmira oingh 1984 (1) Scc 66. Another
ruling mentioned there is that of Collectaor Land Acquistiion,
Anantnag & Anr ys. Aatijd (1987) 2 5c¢ 107 wherein it has
been laid down that in consSidering limitation a rat ignal
comman Sense Pragmatic manner should quidethe court., The

[the same
court should decide in Favour of substantive justice/and
technical cunsideratiunifgitted against esach other, Housyer,
the Apex Court has rylsd that the delay should pe condoned
in this case. The rulerelied upon by the applicaqilﬂPile
relying upon the aforesaid ruling lays down /. the ac-:nurt
should decide the case on merit unless there is no merit.,
This rule has pgen given in a cass where the pet itioner
was the 5stace Government and it has peen held that delay

of 109 days had been 8xplained and, therefore, it was a fit

case for condonation of delay. The ratio of this cannot bhe

i1
%&:pplied to the case before us because tha delayl*bf’ ahout
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14 years and odd/ cannot be taken to be non-deliherate.

4 Learned counsel for the dpplicant hgs ment ioned that
becauss the applicant hus completed about tuo years and
Since the order of dppointment lays doun only a period of

have
two years for probation he Should/st god confirmed on

completion of twn yearsS of this period. He in this
connection places reliance gn a judgement of Allahahag

High Court in Rakesh Kumar \s, S5° saharanpur & Drs,
reported in 1999(1) AWC 313. The ratio of this gase is that

where the period of Probation is fixed and cannot pe

his services and d5 not Chose to terminate service, the
Presumpt ion would he that the dpplicant has phegp coanf irmed
8rter the expiry of the Probation. This casg relates to
Regulation 541 of the y.p, PFolice Regulation, whigh lays
down that the ISgard would be on probation From the date
Ne begins to officiste in a clear vacdncy which shall pe
of two years except that those recruited directly in
Criminal Inuestigatiun Department op District Intelliqence
otEaFff will Be On praobation for three years and those
transferred to the fiounted Poalice will e Qoverned hy

the directionsin Para 84 of the Police Requlations.If

at the end of the Period of prohation the conduct ang

work of the recruit hayg been SatiSFactarﬁznﬂe had been
dpProved by the Dy Inspector General of Police fop Service
in the force, the Superintendent of Police can canfirm him
in his appointment. However, if the superintendent of
Pcliug iS of the opinion that the recryuit is not likely

to become goad Pol ise Officer, he may dispense with his
Sérvicei. In this case the recruit was to nhe Supplied

with specifis complaints and grounds angd allowed an
Opportunity to shouy c¢ausSe. In the case before us the

only document we hays is the order of appointment whish
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has been annexed as Annexure=1 in wyhich the terms of
appointment including Probation for a peripgd of two years
from the date of appointment is indicated. The Recruitment
Rules on which the terms are based have not been produced.
The respondents have shauwn in theip counter reply that the
applicant was foung to be hahityal late comer ang frequently
absented himself from duty in r@gard tao Which Mema. dated

14-5-1970 and 6=7-1970 were issued ta the applicant. The
/ glven

not been Satisfactory ang there is alsp complaint receiyed
in the offics that the applicant js pilfering medicines whigh
was admitted by the apilicant in his Written statement
Sloned by him an 7-2-1992, ThereFare, the applicant cannot
be deemed to hays been confirmed an completion of the

Period of tuo years. 1Issuance of MemosS for frequent

counsel for the applicant in Rakesh Kumar ys. sSsnp Saharanpur
(Supra) will pe 8Ppplicable to this case, %this contention
of the learneg counsel for the applicant that there was

deemed confirmat ion, cannot be accepted,

i The last contention of the learned counsel for the

applicant is that the servi
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order of termination was passed. It.wgagnﬁgigﬁw';-
ground. Thg mein reason why the applicany u#ﬁ'ﬁéfﬁf“
is unsatisfactory.performanze during the perind of

Service. i

6. Thus, on merit as well as gn count of limitations
?
We Find that the application has ng mepit and is dismissed

accordingly, with no arder as to costs,

ember (J) Member (A)



