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: Hon '"' le l!ir . S . D<ls Gupta , Yember -A . 
~{on ' h le ~-:r . T • 1 • Ve r ma , ~·embe r -J . 

K. C . Sr ivast ~ va , 

s on of late Sri Jai Prakash I.al , 

Officer S uper int~ndent-II/ 

J .R . " . (P) , N. 3 .Ra il\·iay , Va r a nas i ••••••• • app lica nt . 

(Qy .~:iv:lc 'lte Sr i (Dr . ) R .G . Padia 8. Sri H.S .Srivastava) 

Ver s us 

l . Ln i on of I nd i a t hrouqh th~ rAinist ry of Rail\•·ay , 
Rai l Rhav:a n, Nev· De lhi . 

2 • The Ge nara 1 Aa nage r , 
t..Jorth- .::a stern Ra i·lway, 

Gor akhpur . 

3 . The 'J ivis i ona l Rai l .,a y ~'anaq~r (Medical) 
N • .: .Rail· ay , Va r ana si . 

d . The Ch i9 f ~.\erl ica 1 Office r , 

~lorth Eastern Railv.1a y , 
Sor a 'chpqr . • •••••••••.. . . Rewpondents . 

(By Advocate Shri Amit sthalker ) 
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in s o far as it gives dire ct i orj that as per Ra i l \'•ay Boards! 

circular No . 85/H/ c;/1 0 dated 27 .6 .1 990 , the applicant is 

to c ontinue in sick list till his retir-?ment as also 

to c uash letter dated 12 . lO . J.992 iss ued by the Chief 

.'~d ica l Officer and for a :tirect i on to the re c;pon-ients 

to f orthv ith provirle a suitab l e job to the son 

of the app lica nt as per h is c ualification on c ompassionate 

rounds as per Circular dated 2 ~ .• 4 .1 983 . 

2 • The app l.ica nt v·h ile '"''or1<inq as Superintendent-

II in the office of Divisional Ra ilv•a y r~ianager (P), 

~ort h-3astern Rail \••ay, Va ra nasi v·a s admitted in Railv.ay 

!-tosp it al Vara nasi on 4 . s .1 091 f or t reat me nt . It is 

stated that after the death of h is ~ ife on 30 .5 . 89 , 

he vas not kee p ing q ood health inasmuch as he 

tl:ca•~r. c ompletely lost vi~. ion i..r1 both the eyes and 

hcd to undergo ing to op t'1 ration . \\hile he was admitted 

in s e rious condition in Railway Hospital , Varanas i, his 

health, it i s stated , continued to deteriorate day by 

day, . lie ,·as
1
therefore , referred for further treatment 

and op in ion to Ba na ra s f-l ind u lJn ivers it y on 24 .6 .~91 

vide Annexure-A-1 . The applicant \\las returned 1i11C:t to 

the Ra ilvay Hospital, Varanasi on 12.8.1991 after 

aet t i"lq treatment and that the treatment prescribed by 

the doctors of Banaras Hindu University is being conti­

nued. It is stated that because 

the applicant was not ~ 
d•rt ies and according ly 

he 1d on 9.9.J99l 
dee is ion a Od: 1;h 

• 
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Superintendent Psych it ry r>e pa rt me nt , 0 . F . D .Sa ct ion , 

S . S . l .Section l=l .HU Varanasi f or opinion regar:ling his 

fitness fir duties as Office Supe rint endent . 

The Superi11tendent nave his orinion after exami!"lino 

th 0 app 1 icant and issue 1 cert i: icat ~ {Annex ure-A-3) 

statina that the applicant 1:as not fit f or ment3l 

'l:ork . The cert ificate is dated 18 .1 .1 992. Afterthe 

ab ove l etter , the III meriic a l board \·as constitute1 
and 

ori 5 . 3 .1002.l t'his iledical Bo.:1 rd also ::lid not take 

any decision 1·ith reqard to fitnes s of the applic 3nt 

? nd the 'iecision vas defar""ed v ilfully and 111ith sole 

ohj~ct ~·~ defeat4.°~the rif'lhtful claim of the applic 3nt 

vhich he vas errtitled to get under the Raili.-·ay Establish­

ment Code for getting a j oh for his son On the 

c ompas c i onate ground . The applicant , thergfore, filed 

a rerresentation on 16 .4 .1992 be f ore th~ tledical 

Board for tak in'1 an early dee is i o n v ith reaari to 

the physical condition of the apJ:'licant . The 

Chia f ~'edic a 1 Super int ~ ndent , thereafter, askad 

the apr licarrt: vi1e his letter dated 6 . 3 . 1992 to 

furnish detn ils in reoa rd to the vision by ~·utting the 

cont act le n se . In pursuant tj' the said instruct ions , 

the app l icant attended Sitapur Eye Hosp ita 1 , 

S itapur on 13 .3 . 1992 , 2 .4 .19~ and 13 .4 .199'l . 

It is stat~d that e ven after putting contact len~e , 

th~ vision of the app l icant did not 
1( 

IV l\~dica 1 Board met on 1 .5'•1~ 

that' the appl1G•~ 
• 

work in any category 

will ootatin• 

The applicant 

o:.t :\bt 

• 
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Ch.:.ef 'e"4ical Officer on 12 .1.1 003 . ~',hile nic;po~ino 

o~ the ap r e.al of tr.e ap.- licn nt, the f'hief ·.~ed ical 

C~ f !c2 r oh se rve-:l that in "ie1· o.c the prov is ions cont~ i'1-

e _., :."' ~ai l" ay 0oar~'s htt~r lo . 8~/S/5/lC dated 27 .6 . SC 

t e a p p 1 ic ~ nt ca 11not be inva 1 id ;oi t e ~ 0'1 ~ :1ica1 

_r:::> t1--t ~f ... e r r:.,7 years of ane . Th2 e'T\'.)loyee, mav , 

:. : J;.e a 4 v ise d • ./!Je inn a""or ieva1 hy the aforesaid 

~-der o: th2 resc-o.,dents , this applica+ ion has ean 

file::i c or the raliefJ m:-rrtion2"'.t in p3ra l of this 

er ' 1=!." . Th~ imp'..Jn'1ed order Of the reec-0'1-:ier'\ts has 

~een asc:ai!ej 0 '1 the nro.;nd t~at the sa110 is tJAJ,;.~ 

c -=> ~rary .a.o the provis ions of para 2237 (S . R.233 

cut ""a:-~ (ii) ) of Railv ay ~stahljshf1l9"lt Co:'e-II 
• 

e _,._.. para 529(ii) o~ the In'iian qailvay ~edical 

. ' 1 · a~ua • 

3 . The responiients have c ol'Tteste::J the c lat-n 

cf the applicant on the oround that his f ath9r vas 

dee l3re -i ~a..a ica l ly un' it afte r ra attained the ac;Je 

of 57 y-:ars an:i as s 1Jch \•·as to r emain tlri sic'<: lea ve 

~c••se.1 a~ot entitled to apt for ret irene nt , ill • 
~" of t'1e instructions contained in Rail\"ay 

Board's letter dated 27 .6 .1 990. 

4. The general principle 

by Hon 'b le S~rema Court in 

St te of Haryana rapori 

1994 (3) page 
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aforesaid rule. One such exception is in favour 

of dependents of deceased government servant who dies 

in harness. The benefit of col'll'assionate appointment 

has also extended to cases where the eq>loyees in 

service becons crippled, develop serious ailment 

such as heart diseases, cancer etc. or become 

medically decateqorised for the job they are holding 

and no alternative job, v•ith same emoluments can be 

offered to them, one son/datJ9hter of such an 

eq,loyee shall be eligible for c~assionate 

appointment if such e~loyee opts for retirement, 

The learned counse 1 for the app lie ant st ates that 

father of the applicant v·as declared unfit for all 

c ateqor ie s of Ra ilv•ay Service, he nee he was 

entitled for appointment on co~assionate groum 

on some post for ~1hich he was eligible in terms 

of the instructions issued by the Railway Board 

vide Circular No. E(tG)III/78/RCI /I dated 3oth 

April, 1979. 

5. It is not disputed that the applicant was 

admitted for treatment in the Rail\'ICiy Hospital 

on 14.12.1992. From letter dated 24.6.1991, addressed 

to Superintendent, Banaras Hindu lhiversity, Varanasi, 

(Annexure-A-1), letter dated 20 :9.1991 (Annexure-A-2 ) 

and letter dated 6 .3.199'l (Annexure-A-5) it is more than 

clear that the applicant was suffering from 

AI.c-oholic d 1me nt ia, cirrhosis of live_r a:.ntJ 

chronic optha lmk prdalem, • nrJ w.ts 

He ..-as on leave on md 1ca 1 g 

re• ined on various 

"the final •dical b 

' 

• 
I 
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de c l a r e An\~ -t i c a ~ ~ '! un :::..t -=or a ny 

cate ,.. orr o f' n.a 5.lva v <lervic~ . :-t--e l ea r M ...i C Q·Jns~ ~ 

:?u le 2237 (5 . -::: .-23~ 5 '"' !'! l & (ii) J Of the It1~ i a n 

~a ilvav :S s~.:>~ l is'i~nt Coie · o l ul!l? -Il .Jn J:'3 :--3 

52 9 (:: ) ) 'I .11a n :.:a , 

~ f"" ".\ i c , - \;,..": --
a l - e3 ..:,, .)n l e ave , h e i "1Va l :date:! f ro"" s ~r • i"e on 

t"le e x"::' ir y o f tha.J. 1£?.=t v e or e 'rt Pllt i on of le ;,v~ 

• ,_ t ~ ' '- • t s L p 1 ( ,_• }\ a"". t t '-. ~~ i.r anv, cran e '-1 :.0~1r- ·n ... e r ·:., - •'...! e · .• .., : ) .... 

h , .... l ~ 9'" tr. e _ on • .J . , ,e 

but to i '1v= 1 i ~te ti a ~pr. 1 ic ~ "'!t u"'-1 ~ r "th~ p r ov i :: ions 

ah ove. ~·.e are u'1ahle t o ace pt t h is ari:i u~~ rrts. 

In t i~ c ~nne c-: i on, !" "". l ~va nt pert i :> n of Ru !e 520 

is e Y.tracted ., or c onve -,ie nce of r e f e r e"lce :-

"52.9,Grant of lea,,~ to a Bail\l:ay ~~ o ,.ee 
\"h o is 1 itce lv to be fit to return to duty:-

(i) ••••••• 
(ii) If a Railvay EqJlovee is declared by a 

Ae d ica 1 authority to be 
-ly incapacitated £.,..._, 
extension of le 
after the 
has been 
Of 
t 

I 

. 
> 
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In this connect ion reference to Rail.way 

Soard 's instruct ions issued uooer D.O.No. II/174/II 

( lcco dated 27.6.1990(Annexure-A-ll) regarding 

decategorisation and ned ical invaliciat ion Of a 

Rail•av e~loyee is also relevant. Accordin;J to the 

aforesaid instruct ions, the date of acceptance of 

reoort Of Chief f.Cedical Officer is the date Of certifica.­

t ion of inva lidat icn on me -! ica 1 groum and that in 

cas=> .-here the date of medica 1 certification falls 

in the last one year of service, an employee can 

t-e medically invalidated only for terminal 

staqe Of fat a 1 ill re ss or massive injury •·ith 

recent loss of both l~-er limbs am or both mcer 

lint>s and for all other cases, including diminutio~ 

Of loss Of vision. hioh blood pressure am 
uncontrolled dibites, leave may be granted under 

oara 529 Of the Indian Railway M2dical Manual. 

The awlicant Yo'i!s declared unfit for all categories 

of Rail.-ay service on l.S.92. The father Of the 

applicant • ·as to retire ~.e.f. 31.10.19<.12 on 

attaining the aqe Of superannuation. The report 

Of the Chief Medical Officer, declaring the father 

Of the applicant me~ically unfit, ..as thus, accepted 

in the last year of his service. 

6. Aceotding to the instruction No.3 contained 

in D.O.Ietter No.m/11/5/lC dated 27.6.CJO(Arw ax• * 11 

entitlad for 

"had .. been in tem 

• , 
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t> _ ~oe~ -mths. Case of the applicant is not 

c ·· .aere:! l:lr i: e abOJ"e except ion. According to para 

S,::1:' Of te:e Raih-~11~ 3oard M\dical f&nual, a Railway 

o is dee lared by a med i.ca 1 authority 

- ~ urrft. for :urt<?;er service, leave o-r extension 

~ <aw ~Y he granted to him after the report 

ffr,om llle-~icEl authoritv is received .. provided that 
· debitted 

t~ amnu - of leer.1e as J19t9il"lt' against the leave 

-....... C:·--- ~r.t ~Qget .er .-ith any period of duty beyond the 

drt~ of nedica 1 acthor ity 's report does not exceErl s 

- :--= fat~r Of the aoolica~ \''as dee lared unfit -
-.... •nr ~-= a:T"f ca~e= ory Of Ra il\':ay Serv ioe by the 

~d~a! 9oard on l .5.1Q9'2. He vas 

~~nra2:3 ~ the sai:f dee is i on by the letter dated 

- .5 • .!.'9!:2 ~.;nnexc_-e-CA-1) . ~ v-'a s due to retire with 

-

:-:-::-ci. f~:t!l 31. . !r . 2.092 on attaining the age of 58 years 

.. ~ •ss ~~t:.S:1 req-Jired to remain on sick leave for 6 

ra;~.m.hs :~~~= he ras dee lared unfit to ~·or kin any 

c~~Or"i of Rai .. ay ~rvice. The period of his 

s~ !2aTe , thus, - ill not exceed the period of 

s:Sx nrn:,...s as nrescr ibed under para 529 of the Indian 

~=.: i----~ ~-...:;i _-~ .. - ?dical ~nual . The app licant, therefore• 

~=y n:st ::-e entitle:! to the benefit of co"1'assionate 

a::.r-:oimaent a nd the relief claimed therefore. is not 

e. Be~ot:e parting •ith the case we deem it 

aecessa"?T to record that there is imerant contradi­

ction int.he instruct ions contained in,~ 

27,.6 . 19'Xr am the provisions Of paia ~:f 

BaiJ ar •dkal llanual. &• *''It All the ••fGlt• 
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10. In the circumsta rices, mentioned above, we 

expect that the Railway Board shall consider the 

desirability ~ 'suitab ly amendi~ the instructions 

to remove the anomolies as indicated above and 
• 

conside r afresh the case Of ap p licant in vie"" Of the 
• 

afore said observations. We accordingly dismiss this 

application leaving the parties to bear their own 

costs. 

. . -L 
J.M. A.M. , 

VKP/-
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