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O:/'1s. 0n~1 have b~?n ho a r d to<l?ther hr'c 'us~ of c omrnon

Ls r.ue s of law~_an--1s i.mi l.ar facts involved. The facts of

each case and directions in each case are being given

for each O.A. as un+e r after ment i orrino detailed
.R-- ik./ ,

reasons ~ first O.A. i.e". O.A. 1535 of rCX12.

2. The a pp Li.c at ?_ons have been filed for setting
I I .

aside Factory Order No. 2200 Part II date d 16.9.92.

/l.. prayer has a Iso been made to restore the reduced

salary to its oriqinal level as shav.,n in the pay slip

for August 1992. A pnavo r has also been made for settino

aside recovery of s-31ary already paid. ,
I

3. The case of the ,applicant is that after serving

in Indian Air Force for 24 ye~rs upt o 31.12.1913 the I I
a pp l i ce rrt r et i.r ed as Junior "larrant Officer. Before

at ' aininq the aqe of 56 years, he joined as Lower

Division Clerl( in Ordnance Clothing Factory, Sh ah jah a nr-ur
i

on 14.4.1984 and h is pay was fixed by the' re s poridarrt s

at p'-.390/- per month after a llONing him 19 increments

for the service rendered in the Air. Force in the scale

of ?, .26("-4[10. He cpntinued to draw his increments
, I

and his ray vias fixed at 11,.13')0/- per month on the

basis of recommendations of IV Pay Commission with

e Hect from 1.1.86. In August 199/ he WAS dravling

p, .• 15('0/- as basic pay ann total including All a Llow anc os

"'.3151/- He claims that his pay was fixed under

F.R .-27 in accordance 'l'ith Government of India

Ministry of Finance (Department of Expenditure)

New Delhi O.M. No. F-6(8)-~-III/63 dated 11.4.1963.

As par this O.~~. his initia 1 pay in the past of

L.D.C. VIClS f Lxed at higher staqe in the scale

ab ovs the minimum after qrant of Lncr smsrrt ecu;:Hinq

the numbs r of completed years of service as

~ombatent Clerk. The entire pension of the

.'

,
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a pr- licant
of pay _ on

va s to be .e..~ludad from initial fixation
theauthority of 0),1. dated 8.2.83 I

( and 24.12 .Q3. The a pr-Lt cerrt contends that the s erns

position ohtained after issuance of a.M. of
, I

Ministrv of Fersonnel and Training dated 4.4.86

and 9.12.86. The applic.=Jpt claims t~at the Corrt r-ol Iar

an'; Audi t.or Genera 1 of Ind ia by letter dated 9.1.89

read w Lth Ministry of Finance of 11J•0. dated

29.11 .88 and Corrt ro Ll.s r Audit or Genera 1 U. 0 • dated

2 (, •R .8'Q ,
i

the amount of pens; on was to be taken

i nt 0 ace ourrt for, the' purpose of ca Leu Lat, ing dea. re ss

a Ih"ance' and this was ~ot be i.no followed in t~el
)..

c a sa of the applicant. The Ordnance Factory Board,,

Ministrv of Defence, Government of In:-1ia by letter
i

nate-:l 30.1.91 permitted the fixai!ion of the pay, of
, I

re-employed pens~oners to be reviewed strictly

in accordance with rules. The General Man",ger

O.C. F. Shahjahanpur
1

t he pay of the apI:' lica nt at

by order dated 6.9.90 refised
1

260/- per month on
1

14.4.}i4 as initial pay on joining the Civil post
~A,

= s L.D,C'ARs,990/- per month with effect from 1.1.Q6.

4. He filed app l Loa't Lon unrie r secti')n 19 before

Ce rrtr a 1 ''\dministrative Tr ibuna 1 and hi s

r epr-es e rrt.st Lon was ordered to be considered an::!
1,....

~ r ec ove rv was staved. The repres"'ntation was

consi:iered and rejected hV the rosponrlents.

ThA "J\inistry of LawGovernment of Iri-l La U,O.

dat od 8.8.62 via s a 150 brought to the not ice of
I •the respondents whic h stipu late d t hat once

~ f,ixa-: ion wa~ don~, h:l competent autho::ty in

~"SIl •••:tt_.'~w,,<>....l'.J-- ~h' l:~ k..O<l '
~ ~ ' • ~ < 'h~ ~ e<=Io'~" C" t.J( f'~'~~:Q:e"U::l~ Cll t:e>q., 'F(f ~ e " ~

~ k' ~J eo ;b ~e •• C!eA ~A-;-

i

'I
I
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exercise of the discretion vested in it under

F.R.-27,·that C'lIJthority could not r educe Lrri t Io l
~el .L

pay originally fixed even if it was ~d on some
~~ L

data whI ch vIas subs ar-ue rrt Iv ~ to be incorrect.
I

Thus the case of the applicant is that his pay

once fi'<8n cO'l!'d not be subseruentlYI reduced to

h i s disadvant.::!CJe.

B. The arguments of Sri K.C. ~inha for the
I

a pp l Lc=rrt and Sri Amit Sthalekar for the r-esp ond crrt s

have been heard. The pleadings on record have

bee n considered.

6· The Io ar na d c ouns e 1 f or ~he apD1icant

has pr oduce d ' a coPY of t.he :,1inistr~' of Finance
i

0.t,1. riated 11.4.63. This lays dovn ' t'hat service I

rendered as C'Jmb~tent Clerl( \I""'S to be treated

as service as L.D.C./Ju'1ior Cler'<s in Civil
.'

Departments e n-l when such persons are ab sor-be d on
I I

the? post of L.D.C./Juni0r Clerks in Civil DepartrrJ(?nt

after their rele,:}se/r~tirement from Armed Forcr-~s

their initial p0y in the post cif L.~.C./ Junior

Cler'<s rnav be f Lxed at higher stage in t he scale

a bov « th? mindmum erua I to the number of comphted

v oer s of service as Combatent Clerk. The pe nsi on
t...

'.1n:i r an s i on 8t'uivaJent of gratuity not ~ exc os di no

R~.15/- per rnens ern ViAS t.o be Lqnor e d , The Lea r ne d

co~nsel for the arr1icant has also filed a copy of

a.F. Poa r d Letter j"'ted 30.1.91 addres~to all

General ~l;an;;gers of all factories in v-hLch at+entio'1

\il1?S rlp\":n to the r-r ov Lsi ons of Departrnent of

Fersonnel and Training O)'~' ,",,'1ted 9.11.87 and itlas ttipulatod that the provisions of the 0."1. "ill



o .A. 1535/9/
w it h

O.A. 153:1/92
wi th

o .t.. 15 36/ q2 •

-6-
t..

~ a pp ly to all re-emp loyed pe ns i one r s vh o were

on re-empbyment on 1.1.86 except those vlhose pay·

on re-emp loyment was fixed at the minimum of
I

s c a Ie at r e-emo Iovs d .be s ed Lonor Lno their entire

pension in accordance with the rrovistons of the

Ministry of Defence dated 8.2.83. Th~ affected

cases w?r::! to be ,review:?d and action,ta'<en for

fixation of pay of re-employed pensioners. By
j

order dat ed n.9.QO the pay of the aprlicant was

1 thp I
refixed in supersession of ear ier orders on _

~ -fl~"" .J-- J
ground that he had opted ~~ in terms of MinistrV

of Defence O.M. dated 8.2.83. The le a r ned counsel, ,

for the app l tc arrt has stated that the applicant

never opted for fixation of ray in t.e'rms of \Hnis'try

of Defence O.M. d~ted R.2.83. He states that the I

applicant had filed O~A. 784 of 1990 cha l Ienod nq

the order on the ground that they had exercised
~ I I

no oplt ion. A directi on was <liven to the rest:'ond'ents

to decide their representation. there is no decision

I)f the respondents on record.

.'

.~

7. Th~respondents have stated in the counter

reply that they Acted on the basis of directions
INk

issued by the, C.C. of /-"1 (Fys), Calcutta.J"had
I

di r ec't ed vide letter dated 27.5.91 that thepay
I

of the re-e~ployed ex-military pensioners sho~lj

be fixed according to the instructions qiven in

the letter. Th~refor9i a fresh pay fixation

or or-os a I of pay vias submitted to C.C. of A(Fys)

Ca lcutta
I

b:9oL92

who approved it by his letter dated

rub lished in Pactory order f'art-I I dated
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16.°.92 it is st atad that it was based on exictinc,l
\--

rule contained in O.rA•.:tt:8.2.83.

8. Thus, issue which arises in this case is

whether on the basis of O!;vl. dated 8.2.83 the

pay of t he a PI=' licant Gi-OIJ 1d have bee n refixed by

C.C. of A(Fys)? The r s sponrtarrt s have an re xad a copy

of order dated 1'3.9.84 in which the c s se of the

aprlicant fOr fixation of pay on re-employment was
I

s xami ned videC.C. Of A(Fys) letter dated 13.9.84.
I I

The pay fixation granting 19 increments vias aPN6,je~

by C.C. ·of A.(Fvs) I by his letter dated 9.1.8')

whicb is also an nexed as A.nnexure-III to the C.A.
i

I IIt appe-'3rs t.hat the office of Chief Controller of

Accounts ( Factories) wr ot a to Genera 1 Manager

O.C.F.Shahjahanpur for re-examining the cases Of

those officers I an-t staff '.I!hose pay was not fixed
I I

at the minimum of scale and who were Clranted advance

increments at the time of fixation of ray. The

ground of r~-fixati0n was stated to be that no

hardship had been experienced by such rerson-1e]

because their r~nsion had been ian0red in terms

of Circular j2ted 8.2.63. The ehief Controller
by his letter dated 27.5.91

of Accounts (Factory)Lreviewed the pay fixation

of re-employed military pensioners and clarified

that the prov ision of Department of personnel and

Training OH no. 3/9f7-Estt (pay) dated 1l.9.f.rz.

would not apply in the case of those re-employed

pensioners who are already ~ailing exemption

of tr.e whole of the pension on the basis of

their

~ases

options under OMdated 8.2.83. In such
~

the pay fixed upon ~ re-employ~ should,c

.~
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have been at ·the minimum of re-employecl post and

the entire pensiop is to be Lqnore d, It was cLar Lfded
, I l--

that the re-employed pensioners who had ~ opted

in terms of 8.2.83 letter would attract the provisions
I

of Ministry of Defence aM dated 11.9.87 and the
I

Chief Controller of Accounts clarified that in ,such ,~

difference between revis~d p~nsion and the old

pension should be deductedlfrom the pay revised, f~~ep

on 1.1.86.

9. The effice Memorandum of Ministry of
I I

Defence dated 8.2.83 referred to the Ministry eM
,

dated 30.8.73 and mentioned that the limit of the

present cailing of pension'~hich has to be ignored

in fixing of payl on re-ernployed of ex-vs ervicemen

who retired before attaining the age of 5S years

.~

was considered and it was decided that in case of

Service Officers, the first Rs; 250/- of pension

be ignored and in the case of personnel below commissioned

Officer ~rank the entire pension was ignored. It

was clarified that ·the pension f or the purpose of these

orders included pension equivalentdE gratuity and
,

other forms of retl11ement benefits. It was decided

that these orders were to _ takepJ"effect from

25.1.83 and the exsisting limits of milite:ry pensioners
I

to be ignored in fixing pay of re-employed pensioners

wlill therefore, cease to be applicalble to the case

of such pensioners as are ~e-employed on or after

25.1.83. In case of the persons who we re already

n re-employed , the pay may be re-fixed on the basis
~ I .
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/
those orders with, immediate effect provided they

opt. to come under these orders. If they so opt.

tl;eir te-rms would be determined af resh' ~ ~he

of

of those orders.
t4

~ ignoriible part
~IN-e..

those ex-servicemen whoAretiring

Thus thisfirst. time f rom the date
O·M.

~ addresses itself to of pension

of age of 55 years.

before the I age
""" +0It does not state ~ hovi

the pay of ~-employed pensioners would be fixed •
I

Learned counsel.Eor the applicant rnent.Lonsthat

the pay of re-emp+oY,edpensioners would ~B have to be

fixed under Article 156 of Civil servic~ Regu13tions.

Article 156 (3) reads as follows:-

"3. The ~rov isions of tr is letter are not
applicable to : - .,.
a. 'fhose Government servants who secure
re-employment after resignation, removal or
dismissal from their previous posts: and
b. Industrial employees.
(IE) In supe-rsession of all earlier orjers
on the subject the Govt.• of India have decided
th at the follow ing procediure should be adopted
in fixing the pay of the pensioners/military/
pensioners including officers pensioned off
or retired on Contributory Provident Fund, and
from services of ti1e state Govt~s, local bodies
port Trusts, etc.To administerd by Govt.,
Raihlays, Defence estimates etc. on their
re-emplo}''lnent to th= Oivil posts paid from
Defence Services Estimates.

a. Re-employed pensioners should be allowed
only the latest prescribed scale of pay, that
.is, no protected time scales such as those

h.-available to pre-I93.I entrants should

"'I
~l

.'•'j'
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be e»(tendedto them.
b. The initial pay, on re-employment, should
be fixed at the minimum stage of the scaLe of pay
prescribed for the post in which an individual
is re-employed.

In cases where it is felt that the
fixation of LnLt.LeL pay of re-employed o~fliCfer
at the minimum of the prescribed pay scale will
cause undue hardship, the f·aymay be fixed
at a higher stage by allowing on e increment
for each year of service which the officer
had rendered before retirement in a post not
lower than that in which he is re-employed.

FOr the purpose of the abqve sub=cLass ,a
military pensioner who retired as a JCO
or OR will be deemed to be appointed to a
comparable civilian post if the pay of the
military post with the emoluments mentioned
under.Note 3 below sub-paragraph (c) is equal
to or more than the minimum of the scale of pay
applicable to the civil post.

c. In addition to (b) above, the Govt. servant
may be r,;ermittedto draw separately any pension

r : sanctioned to him and to retain any other
form of retirement benefit for which hasis
eligible e.g Government's contribution to a

Contributory Provident Fund, gratuity,

commuted value of pension, etc provided that
the total amount of initial pay as at (b) above,

~lU~ the gross amount of pension and/or the
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pension equi~alent of other from of retirement
benefit 'does not ~xceed.

I

.i , the pay he drew before his retirementl
pre-retirement pay, or
ii. J!§. 3,000 wh Lchever is less."

It is provided 1n 3 (IB) 'thatin §e§es··where it is
I ,

felt that the fixation at the minimum of prescribed
pay scale will ca].l~e,unduehardship, the pay may be
fixed at a highe'tptage by allmving one Lric rernent;

I

for each year of service w1:ich the officbr had
I

rendered before retirement in a post not l~er ·than
that in which he is reemployed.

.'
I I , ,

Learned counsel for the applicant has
also place reliance on"the full bendh judgment
of the C.A.T. in V. Ravindaran Vs. Director General
of Posts New Delhi and others (1991) 15 ATe 195.
Faragraph 21 and 22 of the judgments reads as follmvs:-

II 21. In the light of the foregoing
discussions, the questions posed to the
Full Bench in OA no. 3 of 1989, OA 15 of
198~ and OA K-288 of 1998, are answered as
foll'QWs:-

a. We hold that for the purpose of granting
advance increments over and above the
minimum of the pay scale of the re-employed
post in accordance with the 1958 instructions
(Annexures IV in OA no. 3 of 1989), the
whole or part of the military pension of
ex-servicementwhich are to be ignored for the

" ~utPose of ~ay fixation in accordance with the
~nstructions issued in 1964, 1978 and 1983
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(Annexures V, V-a and VI, r~spectively), ,
dannot be taken into account to reckon whether

the minimum of, the pay scale of the re-employed
I , ,I I,"

post plus pension is more or less than the last

military pay drawn by the re-employed ex-service-
I

men.

b. Th'e orders issued by the respondents
I ' 'I

in 1985 or '1987'contrary to the administrative

inst~Vctions of 1964, 1978 and 1983, cannpt

be given retr6spe~tive effect to adversely

affect the initibl pay of ex-servicemen whd
were re-employed prior to the issue of these

Lnst rucr Lons,

22. The questions posed t~ bhe Full Bench in

OA no. K 289 of, 1988 are answered as follows:-
I

(i) to (i':')

The provisions ,of the Civil service RequLet.Lons

are st-atutory in nature and tre'ins'tructicns
T I I I

of 1964, 1978 and 1983 have been issued by'the

government under the said regulations and

supp.lement; the provisions of the said

regulations. The clarifications issued by the

respondents on 30.12.1985 and subsequent dates,

cannot override the earlier Lnst.ruct.Lons

issued in 1964, 1978 and 1983 retrospectively.

The purported modification of the e~rlier

Lnst ruct.i or.s on the subject will have only

pQ'1Ospective operation."

.~

11. \'ie find that the relief claimed by the applicant

in this OA is admissibl~ in the light of the juegment
I

of full bench mentioned above. We, therefore, set aside

th~ order dated 16.9.92. Salary of the applicant 9S

. fixed earlier by order dated 30.11.84 and app rov ed by

the Controller of Accounts (Factory) dated 9.1.85 will

')
I

hold good.

~Plicant

If any recovery has been effected from the
I,

on the basis of order dated 16.9.92, ie '



!
, I

I I
I
I

I!
:1

I

/
/

II 13 II

shall be refunded tq him. This orderlshall be complied
within 3 months form the date of communicati on of this
order.

12. There shall be no order as to costs.

ORDER ON OA NO. 1533 of 1992. , I

I I
1. The applicant is an ex-army pensioner, '---~
joined OperatipglRoom Assistant .1 Ordnanceas ~n
Clothing Factory Hospital Shahjahanpuri on 6.9.83.

I I

His pay was fixed at ~. 302/- p.m. in the pay
, I

Iscale of ~. 260 - ~00 wh ich was revised to ~. 113O}-,

per month w.e.f. 1.1.86. His gross emoluments was

~. 2509/- in Au~yst 1992,as ~. 1275/- FF his basic
pay. His initial pay was fixed under FR 22 read
with Govt. of India, Ministry of Finance a.M. dated
11.4.63v-lhich ~ permitted, fixation of initial pay
at higher stage in the scale above the minimum equal
to the number of completed years of service as combatent
clerk. Tl)er.;provisionof OM dated 8.2.83, issued by
Ministry of Defence stipulate that the entire pension
obtainable from the Army by the petitioner was to be

excluded from the initial fixation of pay on re-employment.
I '

His initial fixation of pay was however, reviewed and
the1pay of the applicant was re-fixed at ~. 260/- p.m.
on 6.9.86AD ~is initial pay on joining the Civil
po~t of anA and(_Rs~.a;010/-p s rn, ·,·w.eH. 1.1.86. lt is

the contention of tbe appliccnt that once the fixation
was done by the Competent Authority in exercise of the EX
discretion velsced in it under FR 27 , that aut.hond.t.y was

~ot competent under the law. to reduce initial pay
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to reduce initial pay originally fixed. .'_I.

2. This case is similar to the case of
Shri Om prakash 'which we dealt, with I earlier, since
.the basic facts I and the,issue are the same.rqr ground
mentioned in the case of Sri Om. prakash, we dir~,ct

the respondents to I restor;e'the applicant to the I I I .

original level as was fixed in his case by order
dated 3.12.86., ,Fa<;:toryorder no. 2194 part II
dated 16.9.92 is hereby set aside. Itiis further directed

~ \:,.u....,-'!- I I I

that, if any recovery ~ made ~rom the applicant-< I

on account of re-flxation, the same shall be'refunded

to him. This order shall be complied w~thin a period .~
of 3 months fr9~ the date of communLcacLon of this frder.

The applicant has also raised the issue
of his pay having fixed wrongly at the time of his

appointment. This issue~was not ~ raised any
~.t-~

whereAby him in his OA. If he has any representation
to make any connection with the initial fixation dE
pay, he shall make it to the respondents who mcy
decide it as per law.

4. There shall be no order as to costs.

ORDER ON OA NO. 1536 of 1992.

I
1. The applicant in this case aas sought

the setting aside order dated 17.09.92 and restoration
of his salary to

~fAUgust 19~2.

original level as shown in pay slip
Any recovery, if made, has also ~~
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sought to be set1aside.
I

There is a additional

prayer that initial pay as was wrongly fixed
1 I I

on the date of appointment, may also be corrected.

2.
I

served the Indian Nevy as
Iyears from 17.3.60

1

The applicant
1 ,Regulating petty Officer for 15

.1
to 31.8.76 and retir~d before attaining the age of

55 years. He j~ined as LDC in O.C.F. Shahjjahe~p~r

on 2.2.81 and his pay was fixed at Rs.,_302/- p s m ,

after grantin9'him 15 increments in the scale of'

Rs. 260 - 400. His pay was rev Lsed .6~ 1.1. 86 to 1

Rs. 1175/-p.m. and, the pay stoOd at ss, 2748/:- with
I

basic pay of Rs. 1350/- p.m. for the month of July

1992. The pension of :the applicant was exc Ludad

.f rom the ini tia:l fixation of pay on lie-employment 'as

per OM dated 8.2.83 and corrigendum dated 24.12.83.

The General Manager. OCF, Shahjahanpur vide Factory

order dated 6.9.90 refixed the pay of the applicant

at Rs. 260/- p.m. on 25.1.83 and Rs. 1030/- p.m. on
< '

1.1.86. The applicant filed an OA in Which direction

was given to the respondents no. 3 to reconsider his

decision if representation was made by the applicant.

The applicant's representation was, however, rejected

and his pay was reduced to Rs. 260/- p.m. w.e.f. 2.2.81

and as, 1050/- p.m. w.e.f. 1.1.86. It is claimed by
Ithe applicunt that the applicant gave no pption

for revision of his pay and this has been accepted
I

by the respondents in para 12 of their CA.

3.

~th

This case is similar to those 2 cases dealth

earlie~ being OA 1535 of 1992 and 1533 of 1992.

'j'



II 16 II

4. We, ther~f~re, set aside ~he order dated

17.9.92 and re~tore the ~ay of the afP~icant to the
original level as fixed by letter dated 9.2.84. If
any recovery has been made from the applicant on

I I
account of re-fixation of pay it shall be refunded

I "to hIm; Direction given shall be complied ,,,.fthin
3 months time from the date of communication of th1is

I

order. I I I

There 'iosIa prayer made by V':eapPlic2n~is
~. ~1- I

that initial fixation of pay was wrt>nQ'and.lshO'lldIlbe

5.

corrected. There is no averment in the OA in this
I
Iregard and only mmended relief incorporates such a

prayer. The applicant should raised this issue
w Lt.hthe respondent.swho may pass o rdelr on any
representation, if made, in accordance with law.

There shall be no order as to costs.

•


