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DATED : ALLAHABADTHIS THE ;;.+~..DAYOF SEPI'EMBER,1995.

Original Application No. 1502 of 1992.

CORA,.:- Hon'b1e Mr~ ·T. L. Verma, ~mber-J.
~~~21!-~r~-~~-MYib~~~~~2!~~

Union of India through General Manager,

Northern Railway Baroda House, New Delhi

and O.P.O.N.Railway, Allahabad.' ••.••• Applicant.
(By Advocate Sri G. p. Agarwal)

Versus ',..

1. Sri G. N. Trivedi r/o. 854, W.Block.
Keshav Nagar, Kanpur-208014.

2. Presiding Officer, C.G .I.T .Cum Labour Court,
Deoki Palace Road, Pandu N:!gar, Kanpur •.

•• • •Respondent s •

(By Advocate Sri B.N.Singh &sri S.K.Yadav.)

Q _ B. __ 0 __ E __ R_

(~~_~~~~_!~_b~_~~rm~~~~eE:d}

T1')is app licat ion is d iredted aga inst the order

dated 1.7 .19CJ2 passed by t he Centra 1 Governme nt Lndust r Ie 1

Tr ib una l-c urn-Labour Court, Kanpur pa s se d in L.C.A. No.193

of 1990.

2. The facts giving rise to this application briefly

stated are that the resp ondent No.1 Sri G.N .Trivedi

joined Northern ~a ilway in 1940 00 a Class-III post.

He ret ired on 3('.7.1979 as Compla int Inspector/Inauiry
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Inspector (Vige lance). At the time of his ret irement,

he was drawing pay at Rs. 795/- in sea Ie of pay of

Rs. 7CO-900. Shri Trivedi, it is stated, was not

given the benefit of said sc a Ia with effect from

20.10.1978, the date. from which his junior Sri

Sarhadi was e Ll.owed the said scale. He, therefore,

filed L.C.A~No.449 of 1985 under Section 33(C)(2)

of the Industrial Disputes Act before the Central

Government Industria 1 Tr ibuna 1 cum-Labour Court, Kanpur.

In the said case, it was alleqed that the respondent

No.1 was deprived of the benefi~ Of fixat ion of pay

,at Rs. 795/- with effect from 20.10.1978 illegally.

He,therefore, claiued that he should be allOtJed

the benefit of fixatiorl of pay at Rs. 795/- with

effect from 20.10.1978,the date from wh ich his inmediate

junior Sri Sarhadi wa s allowed the said benefit and

claimed paynent of Rs •. 37,000/- being the difference

of pay, Deerness allowance etc. paid and due. The

claim of the respondent No~.b was a Ll.owad by order dated

4.3.1987. After the aforesaid decision of the Industrial
re sporderrt No.1

Tr ibuna 1 c u~ Labour Court, the BJ!lt5iuall'txx JOx* filed

L.C.A .se, 173/ 90 under Sect ion 33 (C) (2) of the Industr-

ia 1 Disputes Act for payment of Rs. 3808/10 be irg the

',..

difference of D.C.R.G.,leave snce shne nt , pension etc.

pa id and due'. The labour Coul;'t a Ll.cwad the aforesa id
inpugned

application bYLorder dated 1.7.1992. The Union of India

has challenged the aforesaid order dated l'.7.19<;e

on the ground that the claim of the respondent No.1

was barred by limitat ion and that the Industria 1

Tribunal c;um labour Court has no jurisdiction to

adjudicate upon the dispute under Section 33(C) of the

Industr ia 1 Disp ute s Act.



3-. Wehave heard the learned counsels f or the part ies

and perused the record. So far as the argune nt of learned

counsel for the applicant that the claim Of the re sporde rt

No.1 before the Industrial Tribuna 1was barred by

limitat ion is concerned. it may be stated that there is

no provision,prescribing limitation for filing application

under Sect ion 33 (C)(2) of t he Industria 1 Disputes Act.

This quest ion came up f or cons ide rat ion before the

Suprene Court a 150 in Bombay-fia~ £omP2.ny'1imi1.ea. Y,s ..••Gg:>stl

Bb'iva ; reported in ~upreme Court Judgemerrt Labour Report

page 2748. The St;>remeCourt has held ".!~_2~211..~~i~..l!!e
s~~~tl2~_~22~~-1b!-!~£i-!b~-f2t-£!£2!!!Y_2f_~~g~!_
1~1!~12E-h~~_~~~~-EE~~£~!E~Q2y~b~_~~Y~~_2f_!~g~~
!£!~_~~~liy_tb~_~ni!2~~~1~_2f_~~ig~~!12D~_2i_!1mi!a--- -~12DiD~2g~~2-i2_eE2£~~21ng2_~~~D_~n1~t-~~£i12~~~~J~1
2!_tb!_~£i~_ii_l~E~£~~~~£l-t2_2~2r_~_!_~D_~in~_ih~
~b~~!!ih~-!~g!~!~igt~_k~~_b2~_ih~~t2~1~_Et-!2~0!~!l_
2f_~~g~~_b~9_~~!D_t~£!!!g_QY-ih2_f!Y~nt_2f~!Q21-~£t_!~_
E~_!!~ii~t~n_b~g_~~~n_~t!~£r1~!Q_1n_th~t_Q!h~!fL_it _

b~~_~1!!!2-!2-~!~~_~DY_~r2Yi~!2ll-f2£_!~1i!t12n_~
~~£t!~~!!E!i2!l_~~,:£l£l.t...lb!....!~!!yt~_2i_i!'!!_!~i~i~~

~2_m!~_~!ll~t2Y!~12nf~t-li!it~ti2n_£~nnQt_~!_d2!m2~_!2-2!,
!~_~££!2!~~!_2m122!2D~_!n_ib!_~it~~!~n£!§~_l&~2~~

E~_~gitim!i~_i~_iDf~r!b~~l~l~~!YI2-g!1-i£~t~t~!y-g19-

~2!_e~2Yi9~f2t_~n~!1mii~iiQn_~ng~t_~~~tiQn_~~~1~1£!!,
~~Y-b!Y!-h!!D_ih2~ght_ih~i_th~!m212Y~~~b2_~~-!~i~d

!2_t~!-ih!_~~f!t_2f-~t~t!~n_~~~~~I-E~!~~~~_~~
~2n2£1~us_2f_th~~_r~hi~_~~i!_~~Q_~01_2~lghi~

eEt_th~_t~~!~~t1~n-2f_!~it~t!~n_!!l_~~E~~__of_£!~~~bl£h

~~!Y_~2!_h~!!-t~_~~~!~ng~t_th~_~~!1_QE~Y!~!~~-Ibe__~2£2s

2f_~~£i12D_2~C~~1_~r~~1~1n_~g_~n!~~!~~~~~Ug_1i~~
b!-th~_~~I_2f_i~~__~h2~E_~2~Ei_t~_giv!_!ff~~t-t2
•
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;t.he said provision w1.thotrt any considerations of

limitation" It is well settled that Article 181 applies

,2nlv to aDPlicat ions wh ich are made urner the Code of

Civil Procedure, and so, its extension to app1:ications

made under Sect ion 33-C (2) of t M Act would not be

just if :i.ed.

In view of -the rat io of the dec is ion of the

Supreme Court, referred to above, we find no merit

in the argument of the learned counse1 for the
re spondent No.1

applicant that the claim of the BJ!lf&:il.m6tn was barred

by limit at ion.

4. Coming to the argument that the Labour Court had

no jurisdiction to entertain the claim of the applicant

under Sect ion 33-C (2) of the Industrial Disputes Act

it may be st~ted that the app Hc ant ha s not controverted

t he averments made in para 7 of the counter-affidavit

that the order passed by the labour Court inlCA No.449

of 1985 ha s been implemented by the RaibJa y • In the

aforesa id dec ision, the Labour Court has he Id that the
respondent NJ.l
~lc~ was ent it led to the benefit of fixat ion of pay

at 13.795/- with effect from 20.10.1978, and also allowed

his claim for difference ofpay, due and paid, ""ith effect

from that date. The fact that applicant has implemented

the ab ova direct ion, leads to the obvious conclusion
re sp onden-: No.1

that ent it lement of the ~~~i~~m: to the benef it of

fixation of pay at Rs.795/- with effect from 20.10.1978

has been admitted by the applicants.

5. learned counse1 fort he appLicent ba5 placed

reliance of the decision of the Supreme Court in

p. K.Singh and others vs. P[,esiding Qjficer and oth2rs.
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reported in A.I.R. 1988 Supreme Court (2) page 1618

in Sll'Port of his argument t hat the labour Court had no

j urisd ict ion to enterta in tne e Ia im of the applie ant •

The relevant portion of the judgement Of the S~rerm

Court is extracted here in be low for convenience of

reference :-

"It is obvious from the facts narrated
above, which are not in dispute, that by merely
doinq t he same kind of work ~hic h is done by
a 'B' Grade Fitter, a workmanappointed as a
'C' Grade Fitter will not be ent it led to cIa 1m

the waqes of a 'B' Grade Fitter unless he is
duly promoted after getting through the
prescribed trade tests. Such a workman
ca nnot corrpla in t hat he is not be i09 pa id the
sa lary and a110\l'..ance s due to a 'B' Grade
Fitter, since he does not gossess an existing
right to c1aim it -. If on an adj udieat ion made
en t he sa id ouest ion on a refe re nce made
under sect ion 10 (1) of the Act, it is held that
he should be deemed to be a member of the
cadre of 'B' Grade Fitters, then only he would
be able to claim the salary and allOwances
payable to 'B' Grade Fitters. The case before
us is ana Loqous to the claim made by 'RR a Junior
Clerk, who can becorre a Senior Clerk only on
promot ion, to the salary attached to the post
of Senior Clerk on the ground that both
t he Junior Clark and the Senior Clerk are
engaged in c Iarica 1 work•II

.
.~

From the decision of the Supreme Court

extracted above, it is clear that for maintainability

of an action under Section 33-C(2) of the Industrial

Disputes Act, the workman should have an existing right

to claim. As we have already noticed above that the

re spondent No.1 hap obta ined an award whereby he was

a 1lowed difference of pay with effect from 20.10-.1978,
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That award haJ beeone final as the same was not challenged
by the applicants before any forum. That being so, the

respondent No.1 was entitled to c0l1l>utation of his

pension and other terminal benefits treating his pay

at 15. 795/- with effect from 20.10.1978. l-S had,

t heref ore. a conseouerrtia 1 right in ex iste nee, flow ing ~

the award passed in lCA NO.449 Of 1985,to claim arrears

of pension, leave enca shmarrt etc. at the time L.C.A.No.

173 of 1990 was filed. The award passed by the labour

Court in L.C.A.No;173 of 1990 on the basis of the right

recognised by the sa id Court in L.C.A.No.449 Of 1985 and

accepted by the applicants cannot' be faulted. There is

thus, no force in this argument also of the learned

counsel for the applicant".
.

'~

6. For the rea sons disc ussed above, we find

no merit in this applicat ion and the sane is dismissed

leaving ~?to bear thair ONrfr~
(K~ MUTHU~UMAR) (T.L. VERMA)

MEMBER (A) MEMBER (J)

VI<J}/--


