Central Administrative Iribunal, Add},Bench,

/"\llah'dkmo

— 5

pated This The \ th Jahuary ,199%,

Coram: Hon'ble ur, R, K,2axena, Jiv,

Hon'ple wr ,L,S,Baweja, A,

Nazir ahmad Siddiqui son of Late SriHabibullah,
ak present working as senior Clerk Personnel
Bfanch, Office of the Livisiosal Railway
manager, Northern Hailway ,Moradabad,

. Applicant,

( & eri A, K, ginha, )

VERSDU 3¢

1, Union of India through the pivisioadal
Railway Manaer, Northern Railway ,

Morzaabad,

8- genior pivisional Rerscnnel Cfficer,
©/0 pivisiofal Ralilway Manager,
Northern R llway, Moradab ad,

nespondents,

( C/riespondents; Sri A, Ky uaur,)
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Order. {%2//

( BY Hoen'ble Dr. R.K .5axena, J.M)-.

The @pplicant has approached the fribﬁnal Under
Sectiun 19 of the Administrative [iribunals Act, 1985
with the relief thet the respond-nts be diresctsd to
d2:cide the seniority of the applicant as senior clerk
with effect from 3/9-4-1379,the datz when he was
promoted in th: grade of Ksl200£- to Rsl800/=-. The
secend relief is that the respondents be directed to
pay him Rs70/-pm, as Special pay.attached to the !

post of senior clerk,

2. The facts of the cese are that the applicant
was working as @ highly skilled Fittar Grade-I in the
pay scale of Rsl320/- to Ks2040/=p.m in the Rosa shzd.
The r:spondents had decided to close down the Roza shed
and option was called for from the scaff which was
daclared surplus. The applicant was also declared
gurplusy and therefore, he opted for the clerical cadre,
The respondents absorged the applicent in the clerical
cadre . vids order dated 25.2.1988, He wes made senior
clerk in the £2rqonnel g;anch of the Respondznt Nol,
The applicant worked in the capacity of senior clark,
It is claimed that the applicant was promoted in tha
highly skilled Fitter Grade-II of Rsl200/- to R51800/ =
on 3.4. 1979 in the Carriage and Wagong Department,

Kosa Shefi and the post of highly skilled Fitter Grade-1Il
was equvalent to the post of senior clerk. He shOuld,?

therefore, have been givien seniority of senior clerk
as on 3.4.1979. It is assert:d that the same view

wa. taken while determining semority of one gri Gm

Prakash %ingh, who wag also a highly skilled Fitter =



2.

Grade II, aéhwas absorbed as a Senior clerk, The
applicant claims that the Railway Board had alse
issued circular dated 21.4,1989 on the subject of
abroption of surplus staff and it was clarified that ¥
th#éurplus <taff should be absorbed in the Units
according to their seniority and should be suitably

ad justed with theFull seniority.,

< Mot only that the proper seniority was not given
to the applicant, aéi the Special pay 0fRs70/=, which

was given to the Upper Di%::jgn Clerks in the nonesecreta-
-rial administration, waghpot allowed to him, It is
contended by the of fice that because the app licant was

a nrew man in the personnel branch and that he was not
aware of the seniority,which was assigned tohim, so©

he could not claim seniority and a representation

was made then and there and thereafter as well,

4, It is stated that the respondents in consultation

with the Nerthern Railwa Men's lhion had decided that

the surplus staff should not be given alternate cadre

in the carriage and Wagon department, Accordingly,

the applicant was again posted in the Garriage and Wagon

Department vide order dated 6.4.1989, The said order

was challenged by filing an O.A. No: 324/88.

® N _A,Siddiqui and Others, v/s: lnion of India and
Others®. Two more O.ANos: 32% /89, and 0.A,Ne,326/89

were filed, All the three O,As were decided by

a common judgment dated 27.10.1¢80, The result of

thic decision was that the @fder dated 6.4,1989 was

quashed, The contention of the applicant was that -
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a lthoeagh, the respondents retazined the applicant as

4,

Senior c¢lerk, but ghis seniority vis-a-vis etherg
was not determined. Juniors to him were promoted and
the applicant continued as Head clerk. Special pay

was-also not given, Representat ions were made , but

with no result.

5, It ie stated that the pespondents had issued
Semiority list of the senier c lerks in the grade of

Rs 1200/~ to Rs204C/- on 10.7.1972, but the name of the
applicant was not shown, He however, claims that his
name should have been between Kashmiri lal and Surendra
Singh. Another seniority of the Head clerks in the
grade of Rsl4CO/= to Rg23CC/=p.m was also issued on
23.6,1992, In the said list from Vikram Ram to P.S.
Kashyap, who were juniors to the applicant were shown,
%%‘fhe third list of Assistant Superintendants in the
grade of Rs 160C /=t 0 Rs266C/- was also jssued, It
contained the names of 13 persons. It is claimed that
all those 13 persons were junier to the applicant.
Since the respondents had not determined the seniority
of the applicant correctly and tad not paid Special
pay allowance of Rs70/-, the O,A, with the abwe

mentioned re liefs,is filed.

& The respondents have filed Counter-affddavit
indicating that the apr licant was promoted as a
highly skilled fitter Grade-I on 27.3.1982 in the pay
ccale of Rs1320/- to Rs204C/-p.m.It is submitted that
on account of closure of Rosa Depot, ,the applicant was
allowed to change the cat%:ry. Anyway, it was not
known to the repondents whether the applicant had
opted or not for absg{rtien as a Senier clerk, It -

Y




b

is admitted that he was absorbed as Sen.or Clerk-—and

‘}:5“

was posted dn the Personnel Branch on 17.3.,1988, The
fact of the order dated 6.4.1989 being challznged in
the Tribunal,is admitted. It is pointed out that th:
S.L.p was preferrzd against the judgment of the Tribunal
and the said SLP was pending bafor: th: Hon'ble 3.C.

It is, therefore, urged that the O.A. is nct meaintain=-

-able.

4 The applicant has filed a rejoinder rzaffirming

all thousz points which were taken 1in the 0.A,

8. e have heard the learped counszlg for the

parti:s and have pz:rused the record.

O The question of detzimination in the casz as
to what should be the seniority of the applicant in

the cadre in which he wes absorbed on the closure of
Rosa Depot. Similerly, the s=cond point for considerat-
jon is whethsr the applicant is entitled for special
pay which is attached to the post of senicr clzrks.
There is no dispute that the applicant was working

zas highly skilled Fitter Grade-I in Losa Depot, When
the decision to close the Rosa depot. was taken’ tha
staff of Rosa deput. was dzclared surplus, It was als

an undisputed fact #hgt the staff which was declared

surplus was asked to Opt' posting in alternate departme
-ts. The rsosult was tnast the applicant had opted

for clerical cgdre and was given appointment in
parsonnel branch. The contzntion of the applicant is

that there was clear circular of the Railway Board

b
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that the staff wnich was given alternate jobs’would
maintain their old senicrity. This fact has nct been
denicd by the Respondents. The applicant,ther:for:,

- contends that the post of highly skilled Fitter Gradell

‘ . nt to the grade and seniority of clerk
was equivale 9 i >

the post of highly skilled Fitt:r Grade-l was

and
equivalent to the Head clerk. It is also contended

that the said benefit was given to one S1i Om Prakasni

5ingh, who was highly skilled Fitter Grade 1I, and }

was absorbed as senior clerk, The respondsnts, no

doubt have come with the plea that it wes not knuwn

if anYe option was given by the applicant, It app=&rs

ridiculous becaus: the applicant could not have bz2n
;}‘ absorbsd as senior cl=rk in the personnz1 branch

3 unless the optiun was given by him. No categorical

answer aoout the benefit which was given to ori Om
Prakash Singh, has becn given by th: r:spondents.
Cnly thing which is asserted is that the S.L.,P, Was
filed before th: Hon'ble supreme court challemging

tpe order datsd 2/.10.1980 passed by the Tribunal

in the CJ.As as wer: mentioned by the applicant.,
The S<L+Pe iskaid to be pending. Anyway, hers tne
question of dzstermination of senicrity of the
applicant is that he was absorbed in the clerical
cadre and posted as senjor clerk in the p=rsonnel

e : N
branch. Illustration of Sri um Prakash 2ingh, who

i TMJJZMMQ;.

rhcaﬁéé—be equated with the

senior clerk and was absorbed as senior clerk, thzre

was highly skilled fitte

is no justification of the applicznt being denied
zb the said benefit. Admittedly, th: applicent before
the absorpticn in the clerical cadregwas working

as highly skilled fitter Grade-l. In

the clerfcal side, nthe next promotion -
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t0 the se2nior clerk is that of opeing appcinted as
Head clerk. In such a situation, the applicant ought

to have been absorbed as Head Clerk in the personnel

branch,

10, It cannot be disputzd that the absorption

in the clerkcal grade, the post of seniority would

not be kept in view, There ar: two grounds for thie
conclusion, First is that while considering th

case of On Prakash Singh, the respondznts had taken
the same view and had maintained th: entire seniority.

The second réason is that this view was taken by

ladras Bench of the Tiibunal in the cass of

' Mookiah and Others V/s Union ©°f India anq Othars!
(1992) 19 ATC 552. In another cas:, " D.K.Jaln and
Others Vs, Union of India and Others"(1988) 8 AIC

374, Ahmedabad Bench had also taken the same view e
Their Lordships of Supreme Court in the case of,

" V&, Murti and uthers Vs, Deputy Chief Accounts

1%

Officer and Cthe rs" 1983(I) SLR 655 held that the
seniority of the transferred Govt, Servantgfor

absorption should be fixed with refsrence to thz date

of his first appo@&ntment @ab.the former department

or the office whererne was transferrzd. In ancthe r

case " General Manager South Central KReilway,

Sikandrabad and another. V/S A.).R.Siddharthi and ‘l
11 Heowbls §ut,Av*cCJﬂNJ~

OCthers", AIR 1974 S .C. l75%\took the Vl%ﬁ that

in the szrvice wher:in the degx seniority is

maintained, the differential treatment could not be

made., In this case, their Lordships allowed the
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seniority of the Catageory II and III from the said
dat: from which, it was allowed in the Category-I,

Ig view of this factual as well as, ths legal position
we come to the conclusion that the applicant was
absorbed in the clerical cadr: aftzr he had exzrcisad
optiop and his scniority was protectzd. In ths cas=

of Om Prakash Singh, the decision protecting the
szniority and deciding equivlance: to tha post 2

was taken into gonsideration. Thus, the applicant
cantHot be d#scriminated against+Since the applicant
has retired, he cannot be given actual promoticn

but he would be entitled for monetary bz:nefits arising

out of the same!%1{;( €50 6 L b 1;u444¢~4%;)

i The applicant hzs also claimed sp:cial

allowsncg of Ks70/= which was admissible to the
Other senior clerks, After absorption of the applicant

in the clerical cadre, he stocd merged in the said

cadre ' and thus, he cannct be denied the benefite

which wer: permissible to all other p:rsons,
Accordingly, the applicent is entitled to Spacial -
allowance in the sam: manner in which it was mad:
available . to thé Other employ::s of the clarical

cadres

In the result, the 0O.A, is dllowed . No order

as to the costs,

&ﬂw “7 ] pe it
MZMBER (#7]. MzMBER(J) .
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